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HEARING ON TELECOMMUNICATIONS POLICY 

REFORM 



TUESDAY, MARCH 21, 1996 

^ U.S. Senate, 

Committee on Commerce, Science, and Transportation, 

Washington, DC. 

The committee m.et, pursuant to notice, at 9:30 a.m., in room SR- 
253, Russell Senate Office Building, Hon. Larry Pressler (chairman 
of the committee) presiding. 

Staff members assigned to this hearing; Donald McClellan, coun- 
sel, and Katherine A. King, counsel; and John D. Windhausen, Jr., 
minority counsel, and Kevin Joseph, minority professional staff 
member 

OPENING STATEMENT OF SENATOR PRESSLER 

The Ch ilRMAN. I call this meeting to order. I thank everyone for 
being with us today. I have a brief opening statement that I will 
place m the record, but I believe we will call the witnesses forward. 

[Prepared statement of Senator Pressler follows:] 

Prepared Statement of Senator Pressler 

Wc ^ nearing the end of what I believe will prove a very fruitful process of bi- 
partisan work for a new law on telecommunications. On Thursday the Commerce 
Committee will meet to mark up legislation to give Americans unprecedented free- 
dom to choose among communications products and services. This freedom will be 
the catal>^ for innovations in health care, in education, and in other vital social 
services. This freedom will be key to growth in investment, sales, profits and jobs 
for Americans competing in the global economy. 

Today it is my pleasure to welcome three panels of distinguished witnesses to ad- 
dress t^e topics of cable rate deregulation; questions of ownership limits and spec- 
tram nexibihty for broadcasting stations; and the limits on foreign ownership of 
U.S. telecommunications enterprises. These are significant issues of change in the 
ui^ming telecommunications deregulation legislation in the 104th Congress. 

I look forward to a robust discussion of deregulating cable TV rates. The federal 
price control system has caused booming growth in bureaucracy at the FCC. Cable 
meanwhile has direct competition from the direct broadcast satellite (DBS) and 
wireless cable” media. It is unfair as well as unproductive to single out this indus- 
try for federal pnoe controls. 

I also strongly support liRing the limits now imposed on ownership and invest- 
rnent in broadcasting stations. Electronic media today are so diverse and so competi- 
tive that there is no realistic threat of any untoward concentration if we remove 
government-imposed barriers to new investment in broadcast stations. Indeed, in- 
creased investment in radio stations, for example, is likely to improve the quality 
of news and other programming to benefit the listening public. I’he reform bill I am 
working to pass also would allow broadcasters opportunity and flexibility in ofTering 
su^Iemental electronic communications throut* use of digital technology 

me United States is the world leader in telecommunications products, software 
and services. Still, we labor under self-defeating limits on our ability to grow at 
home and compete abroad. Most foreign countries retaliate for the strict U.S. limits 

( 1 ) 
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on foreign investment. This keeps us out of markets where we would have the natu- 
ral competitive advantage and leaves them open to our competitors. Telecommuni- 
cations innovation and productivity are flourishing in such countries as the United 
Kingdom, which has eliminated all barriers to foreijm investment. We should pass 
new legislation to lift limits on foreign investment in U.S. telecommunications enter- 
prises on a fair, reciprocal basis. 

The Chairman. Let us call the first panel forward: Mr. Decker 
Anstrom, Mr. Richard Cutler, Mr. Gerald Hassell, Mr. Roy Neel, 
Mr. Bradley Stillman. If they would come forward and take their 
seats, we can proceed. I will call on Decker Anstrom first. 

STATEMENT OF DECKER ANSTROM, PRESmENT AND CEO, 
NATIONAL CABLE TELEVISION ASSOCL\TION 

Mr. Anstrom. Good morning, Mr. Chairman and members of the 
committee. Thank you for giving us the opportunity to testify this 
morning. 

Our message today is simple: We support telecommunications 
legislation because the cable television industry is ready to com- 
pete. But if we are to compete successfully, legislation must include 
rate relief for cable companies. 

Our systems today pass over 95 percent of homes in the U.S., 
and carry up to 900 times more information than telephone facili- 
ties. Already several leading cable companies are building state-of- 
the-art communications facilities that deliver voice, video and data 
over the same wire. 

Put simply, if this committee wants to bring competition to the 
local phone monopolv, we are it. We are the other wire. Cable has 
the infrastructure, the technolo^, the expertise, and the desire to 
compete with the local phone industry. What we do not have is suf- 
ficient capital or, in most States, the legal authority to compete in 
the local loop. 

We hope Congress will remedy the latter obstacle with legislative 
measures to open up the local phone markets to competition. But 
if legislation does not also include some relief from the 1992 Cable 
Act's rate regulation provisions, then these pro-competitive meas- 
ures will not be adequate to create real competition, because we 
will not be able to raise the capital needed to compete. 

Let me explain. Both the cable and phone industries must raise 
tens of billions of dollars to put new information technologies and 
services in place. In this competition for capital, telcos have a huge 
head start. Cash flow for the seven RBOC's is seven times greater 
than that of major cable companies. Telco annual revenues are four 
times greater than those of the cable industry. 

This disparity, Mr. Chairman, is exaggerated by the costly, com- 
plex, and constantly changing reflations on the pricing, packaging 
and marketing of cable services that are imposed by the 1992 Cable 
Act. These rate regulations have weakened cable companies, and 
made financing for new infrastructures much more difficult to ob- 
tain. 

The cable industry's capital crunch is no theoretical matter. 
Faced with emerging competition and stringent regulation, 14 
major cable companies have already folded their cards and merged 
witn or been acquired by other companies. In the only independent 
analysis of the consequences of rate reflation on the cable indus- 
try, the Economic Resource Group concluded the cable industry *'is 
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finding it increasingly difficult to obtain investment capital with 
which to build the national information infrastructure/’ 

That is why we strongly believe Congress should revise the Cable 
Act’s definition of effective competition, which dictates when price 
regulations can be lifted. 

Under the current statute, these regulations continue until a 
cable company loses 15 percent of its market share — a level suffi- 
cient to cripple a cable company. That definition should be revised 
to reflect the telephone companies’ legal authorization to enter the 
cable TV market, rather than the loss of an arbitrary amount of 
market share. 

Mr. Chairman, we know that the issue of cable prices has been 
a controversial one. But a lot has changed since Congress last con- 
sidered this issue 3 years ago. Cable prices have been slashed by 
17 percent. Most importantly, competition is here. And consumers 
will have choices they did not have 3 years ago. 

A direct broadcast satellite has arrived, and it is the most suc- 
cessful major new product in consumer electronics history. Today, 
you can walk into any Circuit City store and purchase an 18-inch 
satellite dish that provides all the programming services available 
on cable, and more. 

And just last week, Direct TV announced three additional manu- 
facturers have been authorized to manufacture DBS dishes, which 
mw bring dish prices down to $399 next year. 

That is competition. 

Cable is also confronting a terrestrial threat from the original — 
pardon me, Roy — 800-pound gorillas, the local phone monopolies. 
When Congress passed the 1992 Cable Act, you left the restrictions 
on telcos entering the cable market. Now the courts have lifted 
those cross-ownership restrictions. And the FCC is giving the ^een 
light to build video dial tone facilities. And among tne proposal you 
are considering today, one would put the phone companies into our 
business on the day the law becomes enacted. 

These choices will constrain cable prices. But, most importantly, 
with rate relief, cable companies will be able to attract the invest- 
ment capital they need to compete with the giant telephone monop- 
olies. If we do not do that, no one else will. That is what is at 
stake. Thank you. 

[The prepared statement of Mr. Anstrom follows:! 
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FKSTIMONY OF DKCKKR ANSTKOM 
KXKCCTIVK SUMMARY 



There is :i strong need to replace ad hoc decisions by the courts and regulator)- agencies 
with a comprehensive national policy that will promote the development of America's 
information infrastructure. NCTA strongly supports this committees efforts to develop 
legislation that will foster competition and spur the development of new telecommunications 
services. 

Cable operators now have in place broadband facilities that can serve 97 percent ol 
American homes. The cable industr>- is also a leader in the use of fiber optic and digital 
compression technology. These enhancements will ultimately allow cable companies to deliver 
virtually every type of coinnuinications service. As such, cable televi.sion comp anies arc the 
most likeh competitors to local phone monopolies - which now entirely dominate the local 
telephone business. 

While cable companies have the technology and expertise neccssars' to compete with Ux'al 
telephone companies, they face several substantial impediments. First, state and local biirriers to 
competition preclude them from entering most local telecommunications markets. Second, cable 
companies suffer a significant disadvantage vis-a-vis local phone companies in raising money - a 
critical element in making coinpeiition a reality and getting the information superhighway built. 
For example, local telephone companies have annual revenues of $100 billion and seven times 
the cash Oow' of cable companies. Third, rale regulations exacerbate this competitive imbalance 
bv making lend, rs reluctant to invest in the cable industry*. As long as regulatory restrictions 
remain in place, cable companies will not bo able to obtain the financing necessary to compete 
with ihe telephone companies. Indeed, these regulations have already had adverse consequences 
tor both cable operators and programmers. 

The current definition ot "effective competitioir in the 1992 Cable Act is flawed since it 
mamtams costly regulations on the pricing, packaging, and marketing of cable channels until 
cable operators lose 15 percent ol their customer base. In fact, the cable television industry is 
already facing significant competitive pressures from the telephone eompanies, which are gaining 
entry into the television business through the federal courts and the FCC’s video dialtone 
proceedings. In addition, the cable industry laces real and growing ccmt|H.'tition from the direct 
broadcast satellite industry. For example, DBS services offered by non-eahle attiliated providers 
such as L’SSB and DirecTV expect to serve 2 nnllKMi homes by the end of 1995, 

Cable companies will not be able to secure the financing necessary to compete with the 
entrenched local exchange monopolies unless they obtain rate relief in their core business (the 
expanded programming tiers) as soon as telephone companies are authori/cd to e nter the video 
business As such, ihe definition of effective competition - the trigger tor cable rate relief - 
•should be modified to reflect the telephone companies legal authorization to enter the video 
market, rather than the loss of an arbitrary* amount of a cable eompaiiy's market share. 
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I. INTRODUCTION 

Mr. Chairman, members of ihc committee, my name is Decker Anstrom and I am 
President and CEO of the National Cable Television A.ssociaiion (! CTA). Thank you for 
inviting me to testify before you today on behalf t iThe NCTA, which represents more than 100 
cable programming networks and most of the cable operators serving our nation’s 61 million 
cable .sub.scribers. We welcome this opportunity to comment on pending legislative proposals to 
update the Communications Act of 19.'?4. 

As this conimillcc is aware, technology is changing quickly and will s^on allow 
consumers to choose between competing providers of advanced voice, video, and data scn'ices. 
There is a strong need to replace ad hoc decisions by the courts and regulatory agencies with a 
comprehensive national policy that will promote the development of America’s information 
infrastructure. NCTA strongly supports this committee's efforts to develop legislation that will 
foster competition and spur the development of new telecommunications services. 

Cable operators now have in place broadband facilities that can .sen'e 97 percent of 
American homes. The cable industry is al.so a leader in the u.se of fiber optic ;uid digital 
compression technology. These enhancements will uliimalcly allow cable companies to deliver 
virtually every' type of communications service As such, cable television c<impanies are the 
mo.st likt;lv _ct>mpctitors to local phone monopolies - which now entirely dominate the local 
telephone business. 

\Miile cable cotnpanies have the technology and expertise necessary to compete with 
local telephone companies, they face several .substantial iinpcdinicnls. First, .state and local 
barriers to competition preclude them trorn entering mo.st local telecommunications markets. 
Second, cable companies suffer a significant di.sadvantagc vis-a-vis local phone companies in 
raising money - a critical clement in making competition a reality and getting the infonnation 
superhighway built. For example, local telephone companies have annual revenues of $100 
billion and seven limes the cash flow of cable eoinpanies. Third, rale regulations exacerbate 
this competitive imbalance by making lenders reluctant to invest in the cable industry. As long 
as regulatory restrictions remain in place, cable companies will not be able to obtain the 
financing necessary to compete with the telephone companies. Indeed, these rcgulation.N have 
already had adverse consci ences for both cable operators and programmers. 

The current definition of "effective competition " in the 1992 Cable Act is flawed since it 
maintains costly regulations on the pricing, packaging, and marketing of cable channels until 
operators lo.se 15 percent of their customer base. In fact, the cable industry is already facing 
significant competitive picssurcs from the telephone companies, which are gaining entry into 
the television business through the federal courts and the FCC's video diallone proceedings. In 
addition, the cable industry faces real and growing competition from the direct broadcast 
.satellite industry. For example. DB.S .services offered by non-cable affiliated providers such as 
U.SSB and DirecTV expect to serve 2 million homes by the end of 1995. 




o 



9 



(‘iihlc amipiiiiics vill not be able lo secure (he nnancitii: necessary to eonij>ete with llie 
cntrciidied local exchange monopolies unless they obtain rate relief in their core business (the 
expanded prograimciing lie's) as soon as telephone companies are authori/.ed to enter the video 
bus mess . As such, the de'.iniiion of effective competition - the trigger for cable rate relief -• 
should be modified to rellect the telephone companies' legal authorization to enter the video 
market, rather than the loss of an arbilrarv amount of a eable company’s market share. 



II. rHK TKLK(H)MMUNICA riONS MARKKT TODAY 

There is a fundamental imbalance in the telecommunications market today: at the same 
time that ciible fa'Xs competition from DBS. MMDS, and telephone companies, cable opK'raiors 
caiinoi offer telephone service in most states by virtue of stale and local barriers to enir>' (see 
Appendix B, "Status of Local Uxcltunge Compelilion in the United Slates"). Bven in the 14 
states that are taking some action to allow eompeiilion in the local loop, telephone companies 
can use hu real ic rat ic delays lo fight new entrants at evciy turn. For example, it took six years 
for conipelilive access pioviders (CAPs) in New York and Illinois lo beat back administrative 
challenges by the incumbent Bell Operating Companies ami win regulalorx' approval lo provide 
ku. al exchange service - even though they had the staluioiy authority lo do so. 

The pi Hilary challenge for Congress is lo o|K*n up the local loop lo competition and give 
consumers ehmees from among several different lelecoinnuiniealions providers. in the 
iiK aiiiime, local exchange companies cimluuie lo iiionopoli/.e the provision of voice and data 
NCI sites 111 then markets. 

A, I'KLUPHONK COM BANIKS S TILL MONOPOUZK 
I .OCAI. KXCHAN(;K MARKKTS 

While other Amencaii lelecommumcalions companies prepare for a vigorously 
tniiipelitise marketplace, local telephone exchange companies (LLCs), and es|iecially the seven 
Kcnonal Hell Operating C’ompanies (RBOCs), eontimie lo maintain their domtnaiu, monopoly 
po^ltKm in the telephone marketplace. In comparison lo other leleeomnuinicaiions firms. LF’Cs; 

• aic loin limes mgger than the cable industrv' in annual revenue; 

• base significa' :ls belter access lo capital markets; 

• doinmaie most new markets they enter; and 

• still handle more than pet cent of all local telephone calls. 

Despite Imaiieial .ind Icchnologteal hurdles, many eiilrepreneuis are taking substantial 
nsks lit compete with the ineumbent local telephone companies. These new service providers 
lave rich, well ciuienched iiieunibents which benefit fiom large and secure revenue streams 
liom their coie immopohes. leaMin* competiti\e providers only a liny share of the telephone 
niaikei Imlliei. despite their dominant nu^iiopolies, RB(K’s have slashed jobs and reduced 
iiivcstmcnl m the kn al teleph.one network, while incieasing investment m new. high risk 
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vcnlurcs without iusurinL’. that residential tclcpfu»ne users aie sufYielently protected trom 
subsiJi/JTig tlicse costs. 

The following data demonstrate the eomlnuing donti nance the telcos maintain In the 
local exchange market, and argue that public policy makers should take great care' prior lo 
allowing local phone companies to enter new lines of business - or else face the prospect of the 
local phone companies creating ne\^ . even larger, monopolies. 



L(x:al telephone companies are cxtraordlnarilv large ;uid powerful entities. I-'or example, 
as the following charts illustrate, revenue for the seven RBOCs far exceeds that of the 
broadcast, cable, and motion picture indu.strles combined. Indeed, their revenue even surpasses 
the Gross N'Uional Product (CiNP) of several indusiriali/ed nations, including bigvpl, Israel, and 
Vene/.uel:’. 

Unlike the cable industry, the local exchange business is extremely proniable, 
generating S6.S billion in earnings during 1993.* Local phone company revenue has grown by 
almost 4.S percent since the divcstiiure of AT&T In 1984. making RBOCs among the most 
prolitable corpoi.uions in Aiiienca. Not surprisingB . four ol the top fit) U..S. eonipaiiics are 
RB()(\‘ 
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2. RELATIVE FINANCIAL STREN(;TH 

The local telephone companies, by the nature of their monopoly revenue .streams, bring 
enormous financial resources to bear on any business in which they wish to compete. For 
example, the value of telephone company stock has jumped an average of 192 percent in the 
past ten years. Moreover, the telephone companies' ability to raise money in debt and equity ^ 

markets is very' strong, as shown by the high quality ratings given to their debt offerings and 
(heir relatively low cost of capital. 

RBOC AVERAGE STOCK PRICES. .lANUARY 2. 1984 AND DECEMBER 31. 1993 • 
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y CASH FI.OW 



CiLsh is criiical lo Inisincsscs without it. they cannot luiictKUi When cennpanics arc 
healthy and strong, their operating activities will generate cash for capital expenditures, 
investirents in inlrastructure. and financing new businesses. 

As the following t\so charts demonstrate, the RBOCs' cash How' is much greater than 
the cable industry's. Indeed, ea.sh ^^o\^ for the largest cable c<nnpany (TC'l) is less than h;df that 
of the RBOC w ith the smallest cash How ( Pacific Telesis). 
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4. MARKET nOAU^^NOLaEL!^ l U.SlNF.SSES 

Where loeid teleplionc companies have been allowed to diversify into businesses that 
allow' them to leverage their local core monopolies, they have moved swiftly to capture a 
dominant shiu'c of the market, loreclosing the benefits of any significanl competition 

For example. RBOCs and other local teleplionc companies now control 65 percent of the 
eelluKu' licenses In the top 20 U.S. nuu'kets. Idglil years ago. noii-lclephone company providers 
sen'cd 50 percent of those markets. In one-third of the top 20 U.S. markets. RBOCs or GTE 
control both major eellular franchises. 
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5. LOCAL COMPETITION 

Local telephone companies claim that competition in the local loop for voice services is 
pervasive and not only threatens their core business, but jeopardizes their ability to provide 
universal service. In reality, the so*called ‘’competition" to local telcos is so minuscule as to be 
virtually irrelevant. 

bor example, competitors for the network access portion of the local exchange market 
(i.e.. acce.ss to long distance services such as AT&T and MCI) have garnered less than 1 percent 
of that market. At the same time, RBOCs have installed thirty times as much fiber optic cable 
as their competitors who provide access services. For the residential user, there Is still no 
pr ^gtic^l altecnative to the local telephone company for local telephone service . 



ISf-n-VVORK ACCESS RFA ENUE. 1993 
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‘The Local Network is Almost the OnU l elephonc Market Tod a> 
that Continues to be Dominated by a Single 5'rovider" 

- Reed Hundt, Chairman, FCC, Feb. 12, 1994 
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6. K(-ONOMK^ 1MPA( T 

The iillegcd economic benefiis of chrniiuaing rcsirictions on which businesNCS local 
lelephonc companies may enter are illusory. The rec<ird shows that in recent years there have 
been no net jobs created by RBCX' diversification. In fact, local telephone companies ha\c cut 
emplovment by 18.5 percent since l‘)84. a period in which the RBOCs amassed nearly S66 
billion in profits. 
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HBOC JOB SLASHING ACCKLKRATRS 



Date 


Company 


Jobs cut 


1992 


Bell South 


8,000 


1993 


NYNHX 


22,000 




Bell South 


2.200 




US West 


9,000 




Southwestern Bell 


1,500 




Amcritech 


1,500 


1994 


Pacific Tclesis 


10,000 




NYNEX 


16,800 




Ameriiech 


6,000 




Bell Atlantic 


5,600 




US West 


1.000 




Source K.uhryn Bell AUaniic Joininj; a Cuump Trend.” 

WcM Cuum^ Jobi in Oregon.” AtjKtairJ tWtj. August 24. |W4. 


<N>h york Ttmfi. August 16. IW4. jt Dl. IV4 ”US 
availjhic on I^txligs. Conifiany News file 



Although the cable television industo' is significantly smaller than the RBOCs, its 
commitment to capital expenditures is on par with that of the RBOCs, as the following chart 
demonstrates; 



1193 CAPI TAl. KXPKNDITURES AS A PERrENTAr.K, OF CASH FLOW 
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B. DBS OFFERS SIGNIFICANT COMPK imON 
TO THE CABLE TV INDUSTRY 

In addition lo the phone companies, which are entering the cable business through the 
courts and the video dial tone proceedings at the FCC. cable companies now face competition 
from DBS - Direct Broadcast Satellite. DBS companies offer multichaiinel video service 
directly to consumers via a small satellite receiving dish about 18 inches wide. DBS serv'ices 
that deliver up to 150 channels of traditional cable programming and pay-per-view movies are 
now' available to every home in the continental U S. Consumers can easily purchase DBS 
satellite dishes through retail outlets across the nation, including Circuit City, vSears. 
Montgomery Ward's, and companies participating through the National Rural 
Telecommunications Cooperative (NRTC). 



I. DBS services are growing rapid ly 

DBS I leaily represent.s a significant new form of competition to the cable television 
industry. In June 1^94, two DBS service providers unaffiliated with the cable industrj*^ began 
selling video programming in 23 states. DirecTV, a unit of GM/Hughes Electronics, has two 
DBS satellites in orbit and offers home-viewers program packages containing 40 cable 
network.s, 40 to 50 pay-per-view movies, 20 channels of a- la-carte programming, and 30 
channels of digital audio recordings. Subscription prices range from $5.95 to $2 1.95 per month: 
pay-per-view movies cost $2.99. USSB (United Slates Salellilo Broadcasting, a division of 
Hubbard Broadcasting), offers home viewers program packages of 30 cable cluinnels, including 
basic serv'ices and multiple versions of HBO, Showtime. The Movie Channel, and Cinemax. 
Sub.scription prices range from $7.95 lo $34.95 per month. In addition. DBS offers exclusive 
events such as NBA games which are not available on cable. 

Analy.sts predict that DB.S will be one of the fastest introductions cv.ir of a new 
consumer electronics product. Within months of its launch, DirecTV iind USSB attracted more 
than 100,000 customers. At the end of 1994, USSB and DirecTV reported adding some 2.000 
new subscribers a da y.^ It is estimated that non-cable-af filiated DBS companies will have 
approximately 2.2 million sub.scribers by the end of this yciu-, and 5.1 million by the year 2000 - 
an increase of more than 130 percent in just five years. ^ If DBS attracts 3 million or more 
subscribers by the end of 1996 as expected, it will be among the top five multichannel video 
distributors in the U.S. and will be larger than most cable companies. 



■*A consortium of cable conip;uiies owns Pnniestar. a dirccMo-homc satclliic sfr\icc llial has approximarcly 

600,(XX) customers nationwide Pnnicstar currently divs noi use the small liiph-powercd dishes used by DtrccTV 

and U.SSU, bui rather a nicdmm-si/.ed dish 

^Tbr Atlania Journal and Ctm.\tinaion. November b. IV'M 

''Paul Ka{;an Asstviates, I'ahlc 7V Invatm. May IS. 1444 
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2. !)HS companies are l a rm.* and a^iiresxivch market int> thoir se rvice s 

DliS cDMipaiiics arc run hy v^cll luiulcd major I’.S corporation^ and can be expected li) 
remain viable in the lone term. b‘oi example. DirecTV's parent company. GM/Mughes 
Electronics, has annual revenues oC approximately $14 billion and luis alieady committed $700 
million ti> DirecTV over the past decade; it is rolling out Diree'^l V with a S50 million advertising 
campaign" In total. DBS service providers have budgeted SI 10 milluni tor advertising in 
1005.*'' 



X DHJLilitiLn ra iyj:cj[y:cHiston)et^ 

i neluding those in a reas s erved hv ea hl o 

'Ihc DBS advertising campaigns are producing results. Half of DBS Mibscnbers aie 
trom urban areas ahe.idy passed by cable, according to Diree'fV’s initial rindings ol their new 
siibscrilxrrs.’^ Moreover. HSSB s initial research shows that in ;uiy given market, the profile <>! 
USSli subscril>ers matches the general demographic makeup ot that market. As such, DBS 
suhscrihers do not appear ti> lie drawn from any p;ulicular demograplnc group .ind represent a 
loss of actuiil and potenii.il cable eustomers acioss the nation. 



4. 'I'he cost of 1) BvS sa tell i t e ^ is h v_gxp-!e^4gd, tjj_dod i ne_i|ii_i ekh- 

Although dishes eurrently cost approxmiatelv S7(10. RC'A/Tliomsiiii cnrrentlv the sole 
maiuifacturci - will soon face competition. Ihe result of this eompeotion will be rapidly 
deelimng dish prices for example. Sony is licensed lo licgin productn.-j when RC’A has sold 
one million units, wiiieli is expected to occur as ear);, .is Stay Just last week, Diiee l'V 

announced lh.it it would license additional manufacturers {[ nuleii, 'lt»sliil\i ,nul I Inches 
Network Systems), w ho will st.iit to sell their sv steins m early I ‘NO 

Dish prices are expected to drop significantly because, as recent Ihstorv shows, the 
prices ot con inner electronics decline dranulicall> shortly aher tneir introduction. I’oi 
example, the average real prices ol cel’alar telephones declnied 55 peisenl m on!;, two vears 
Simil.uly. the average real price ot \ ideocassetle reeorders deelmed percent in only two 
vears. With declining equipment costs, the rate ot DB.S subscriptions nationwide will 
.lecelerale. ineieasing the level ol emnpetitioii to the cable industr>'. At hist week’s Satellite 
Bio.ideasting .ind Communications Association’s meeting in Las Veg;is, press reports mdK.ited 
that prices for individual doh^s would diop to approximately in IdOp H 



' Iht' \Viishin\;ion h»\t. Deannbci |u*) i 
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5. access to c able prctiiranum ni! 

whi lo no similar riiihts are available to c abkjmvMen? 

1)BS pioviocrs deliver virtually cverv pro^iram network oClercd on cable, ineludlng 
movies, sports, and dozens of ehaiiiiels of pay-jvr-view movies. They are assured access to 
cable prograinniing through the Cable Act of 1902. DBS provider-; ;irc also developing 
e.'.ilusive progiainniing. bur exaitiple. DirecfV has coiitracled with the National Ba.skelball 
Assoa mon to ofler 400 NBA games this season and approximately 700 games next season. 
I he eatde indiistr>- h;is no similar program eu lusivity rights, nor does it have mandated access 
t<i pnigiamnung developed by DBS companies or telephone companies. 



(>. '14ir nmlti^h:mnef mar ket will gro v^ increasingly competitive 

A*lditii«iial DBS com|K‘titors are expected to ofler their seix'ices in the ne;ir future. 

I choStai expects to lauiieh the Hist ol two satellites and begin a competing DBS service in 
NovemlH.-! 10«;!S In .iddiiion to high powered DBS competition such as DirecTV, cable also 
l.ues Mi-. h Lompetitn)ii horn ovei tour million low-power C'-band dishes nationwide. D finally, 
wireless cat>!e providers (.MMDS) eiineiilly serve about 600.000 subscribers across the country. 
.Vubsv rihership is ex|x*eted to meiease 15S percent in the next two years to 1.5 million, iuul to 
'4 miilioii hv the vear 2000 D All ot these satellite and microwave competitors, combined 
vsitli the enlrv ol the teleplioiie comp.inies into the video business, indiealc a vibrant. 
omiK'tilive telcv isu»n marketplace 



1 11 , R A I K RK(;rL.VH()N HAS HAD SKVKR AK NKfiAl IVE. 

L N ISTIiJNI )J:J >-il( 

Despite some assert ions that the K’C's rate regulations h.ive not harmed the cable 
iiuiuvtrv, there ;irc data which show that federal rules have had a signiilcanl impact on cable 
vonipaiiies 1 or e.xample 

• C able televisKus mdustrv' revenues were Bat in - the first time ever that the industry's 
reveiiui.’s have not grown from one vear t(^ the next. According to esli males by Paul Kagan 
Associates, lol.il annual revenue lot tlie indusirv will he S2.U)12 billuui in 1994 versus 
V2 ' 021 billion 111 BbM 

• Manv v.ible eoinpanies sufteied substantial earnings lossi-. in the third quarter <if 1994 fmr 
example. IC'l's c.ish Hi>w was S4H milium during the quartet, a ncatl> six percent decline 



' *• I Iliir Hi ■ i.t. i .Him' . iii.t ( '»Min,ijnu .itS’iiwNsM . lati'-ii 
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from the same quaner a year earlier. Similarly, Time Warners c:ish How decreased nine 
percent. Indeed, for the first nine months of 1994, Time Warner Cable's cash flow 
decreased six percent from the same period a year earlier. Anotlier major cable company, 
Cablevision Systems, also saw declines in the third quarter of 1994. 

• The FCCs first rate cuts were in September 1993; deeper cuts did not go into effect until 
mid- 1994. Therefore, the initial impact of the FCCs regulations on the industry's finances 
will not show up until the full year 1994 financial data are reported. The full annual impact 
of both cuts will not be clear until the 1995 data are reported. 

• While it ha.s been sugge.sted that FCC-mandated rate reductions have stimulated the growth 
in the number of cable television cu.stomers, in fact, the rate of growth has actually declined. 
According to data published by the independent media research firm of A.C. Nielsen, the 
rate of growth in the number of customers between February 1994 and February 1995 wa.s 
2.85 percent as compared to 3. 14 percent a year earlier. 

• The eable television indu.stry's ability to obtain financing to fund iiccessaiy investments in 
plant, equipment and programming has also suffered as a result of the FCCs regulation. 
According to a recent, independent analysis by The Economics Resource Group. Inc.^4 risks 
to inve.stors in cable companies have increased due to regulatory uncertainties created by the 
FCC and constraims on operating flexibility created by reregulation, among other factors. 
These risks have slowed the Hows of capital to domestic cable companies which has, in turn, 
d dMYCd capital expenditure, programs and discour a ued investments in programming 

• According to the same Economics Resource Group analy.sis, these negative investment 
effect.'' arc likely to be most severe among small and medium sized firms in rural markets 
because such systents have disproportionately high regulatory burdens and low permissible 
rates. (There are nearly 1,700 small and rural cable companies that serve about 30 million 
customers in the U.S.) 

• The FCCs rate regulations have slowed the growth in cable television programming In 
particulaj, the substantial uncertainty created by the FCCs "going forward" rules had a 
dramatic impact during the first half of 1994 - virtually halting any incrca.se in the number 
of households reached by basic cable networks. 

Although the FCCs recently-released "going forward" rules may have helped some cable 
networks, the rules are largely a non-event" *5 for new networks and reportedly "may 
actually have been harmful ’ bccau.se they "relegate many of the .start-ups into a-la-cartc 
packages or new product tiers." Indeed. Americana Tcicvi.sion Network, which began 
operation in 1994 but went dark, has been referred to a.s a "casualty of the FCCs going 



'JWilliam M. Kmmons, Adam Ik dalle and Jonathan Taylor. The Investment Conseoueners of the 
ne-rcgulation of Cable Television . The Economics Resource Group, December 20, 1994. 

• Paul Kagan Associaies, Cable TV Programmmg. Januiuy ! y. 1 yy.S. p i 
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fonvard rules." At least a dozen other start-up services have postponed their launch dates, 
including The Health Channel, Talk TV Network, The Militju^ Channel, Parenting Satellite 
Televi.sion, The Technology Channel, and the Arts & Antiques Network, 

• Cable operators have seen the value ol‘ their stock diminish greatly since September 1993, 
the time of the FCC's first rate cuts. As tracked by Paul Kagan Associates, the value of 
cable operator stocks dropped six percent between September 1993 and February 
1995, as compared to the S&P 500 index and the NASDAQ compasite, which rose six 
and seven percent respectively during the same period, 

A pcr\ersc result of cable re regulation is that American cable companies arc now 
investing their money overseas instead of at home - a phenomenon that runs counter to the 
Administration's slated goal of accelerating deployment of a National Information 
Infra.siructure. As one trade publication observed, "No major American MSO completed an 
initial public offering during 1994, although several U.K. operators did market public equity 
succe.ssfully."'^ Christopher Dixon, an industry' analyst at Paine Webber, concluded, "You 
won't sec any capital move into the U.S. cable industry until the regulatory environment clears. 
Ironically, the opportunities outside the U.S. where regulation is much more benign is where 
investors are stiirting to look."'^ 



IV, THF KFFECTIVK COMPETITION TKST 

FOR CABLK TELKVLSION SHOULD BK CHANGKD 

Cable television companies arc the most likely competitors to local phone 
monopolie.s. They have the technology and expertise ncccssiuy to compete with the telcos but 
face challenges from DBS as well as regulatory, legal, and financial obstacles which place them 
at a competitive disadvantage. Mo.sl notably, many cable companies are finding it difficult to 
obtain the billions of dollars needed over the next live years to upgrade their hcadends. finish 
installing fiber, and cxp;md their use of digihil coniprcssiof, technology. 

While invc.slors have cnlhusia.slically supported cable's expansion in the past, they arxr 
now reluctant to itssisl the industry's efforts to build competitive telecommunications .systems. 
Inve.stors lack the confidence they need to provide loans to the cable industry since the FCC's 
costly, complex, mid constantly changing regulations on the pricing, packaging, and marketing 
of cable .services remain in full effect until cable companies lose a crippling 15 percent of their 
market share. By contrast, the larger, richer phone companies enjoy much easier access to 
capital than their would-be compcriilors, the cable industry. 



utul Cnhlc^ Ni>\oinher 21 . P194. p. 24, 

I'lHtmnni! A.^ HanL\ Hr l-jurr Tfn’ f old. C*;iblcT\' l inajtcc. IXTcmber .10, 1994 
*^Jctlro\ hanicK. SW hdlum rohlr hill m wake of FCC toll/utfL\. The 1 IoIIvwckkJ Rcponcr. May 5. 1994 
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The currcul suuutors definition of effective competition slioiild f>e modilied to reflect 
chances m the competitive landscape over llic last llirec years. As outlined above. DBS 
sers'ices are alreadv competing directly with cable TV companies. Moreover, when Congress 
reregulated cable rates in 1992. it also preserved the 1984 law barring phone companies from 
competing witli cable m video ser\iees. But now the courts have lifted the 
for the RBOCs. ClTH. and all other members of USTA (except Soulhvvestem Bell and SNbl ). 
Phone companies have also received approval to deliver video sersices directly to consumers 
through video dialtone facilities, and many more VDT propo.sals are pending. Indeed, 
Congress seems poised to allow telephone companies to enter the cable business in the very 
near future, legislation that reeogni/.es marketplace ehaiiges and refinc.s cable rate regulation 
will permit cable companies to compete with the phone companies for access to capital - and to 
compete vuth them in the provision of advanced telecommunications services. 



A. 1 UK nKKTNlTlON O K COM PETITI ON TODAY 

t'ahle telcMsion companies today arc regulated by federal law. The Cable Act of 1992 
specifies that cable rates aie subject to \'<V regulation unless the cable company laces 
'etfcctne compctitiiMr which rciiiiires salistying two tests; ( I) At Icitsl 50 percent of the 
liomes in the franchise area muM have iicxa^ss to a second inultichannel video provider; :uui i^) 
At lca.st 15 percent of the homes in tlie Iranchi.sc area must piimhase multichannel video service 
from an alternative providei 

The I'C'C has determined that today, only 40 lo SO coiuinimities nationwide meet this 
standard of etleciivc competitinii. ('able companies mat serve the romanung 30.000 U.S. 
communities aie subiect to lengthy and complex regulations at both the federal and local level. 



B. MAKK>;;r (;qn d rn qns u a y k c ' u a n cj liu 

The clfectise eoiu|xMilion standard for cable television wa.^ deveb>|K*d at a time when 
the 19X4 Cable Act's tcleo-cable cross ownership restrictions were in lull effect. Since then, 
teleplume eompamo have been moving aggressively to enter video markets through regulatory 
applications, court proceedings, and legislative action. B'unhcrniore. cable faced no 
compcMitum from DBS when the Cable Acts of 1984 and 1992 were signed into law. As noted 
previously in this testimony, several DBS services are now available to consumers. 

The RBOCs and other local telephone companies have developed pl;uis to delixei 
multichannel video services to consumers via wiie-hased "video dialtone (VDI) facilities. 
The 1-C(' has iK'giin to appiove VDT applications: as of .laiiuary 1995, local phone companies 
were autlion/ed to deliver VDT services to over 1 5 million homes. Video dialtone poses an 
eiioimoiis competitive threat to cable coiiipamcs. iiarticularly in view of the telephone 
iiuhisiry s readv access m capital, tremendous nurket power, and iiluqiiilous acee:>s to telephone 
t oiisumers 
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Moreover, Congress is contemplating legislation tliat will allow the local telephone 
companies to program and deliver video services themselves - in essence, to act as cable 
ojK’rators. At the same time. Federal courts have struck down the Cable Act's tclco-cablc cross 
ownership ban for six of the seven Bell operating companies and GTE. These legislative and 
legal measures will ultimately unleash extraordinarily powerful competitors to the cable 
television industry. 

C. PROBLEMS WITH THE CURRENT UKht^M lO S 
OF EFEECTl VE COMPETITION 

The current definition of effective competition to cable is flawed in at least two 
iinporlant ways; 

• It restricts the ability of the cable industry to respond to competitive pressures until 
individual cable companies lose 1 ? percent of their market share. 

• h improperly eniphasi/.es the loss of market share over the price- constraining 
presence of actual and potential compel i tors such as DBS and the telephone 
eoinpanies. 

Moreover, cable systems today are hobbled by a host ot local and federal regulatory 
burdens that prevent them from responding to eonipetitivc challenges. These regulatory 
burdens take a luimber of forms, including the foll(»wing; 



In an environment where no effective competition exists, rate regulation may confer 
henents on consumers that outweigh the costs, delays, and inefficiency imposed by regulation. 
But if cflective eoni|K*titioii d(K*s exist, rate regulation serv'cs no other purpose than to impose 
costs and consti.iints on cable to the benefit of cable's competitors. 



c<*i- ■ eiition would retain cable regulation long piLSt the point where it is even necessary, thus 
preventing cable from responding to consumer demand and marketplace changes. Aside from 
the huge expense of complying with regulations, cable sy.stcms must cope with local and 
federal government review of neiu'ly each action the cable system tjikes. 

Under current regulations, a cable system's decisions regarding pricing or channel 
offerings are often subject to regulatory' review' and approval - w'hether those decisions involve 
increasing prices, decreasing prices, or adding, deleting, or repackaging channels. Each of the 
nation's l.TOOO cable systems face not only second-guessing by regulators, but regulatory 
dcla\ s of .“^0 to 1 20 days or longer 
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Regulatory lags and micro- manage nicm impede every cable system's ability to quickly 
respond - or to respond at all - to the actions of their competitors. Competitors will be free to 
change packages and prices, while cable operators’ packages and rates are fixed by statute and 
regulation. 

Re gulations limit the inve.stments needed for competition. As discus.sed in .section III 
above, many cable con\panics have .suffered substantial setbacks in ca.sh flow as a comsequcncc 
of rate regulation. The HCCs implementation of the Cable Act of 1992 ha.s increased risks to 
invc.stors in cable companies, delayed capital expenditures, and discouraged inve.stments in 
programming.!^ 



The Cable Act's effective competition standard demands that cable's competitors 
capture, community by-community. 15 percent of the multichannel video market before federal 
regulators legally can deem an alternative provider a true "competitor" to cable television. In 
reality, however, cable companies will re.spond to competitive pressures brought by any 
credible alternative provider - actual or potential - whose ability to compete with them 
constrains their ability to raise cable prices. Indeed, a long and well-established body of 
antitrust and economic literature maintains that prices are constrained by the ability of new 
tirm.s to enter the miu'kct. In the ease of cable television, of course, DBS providers are already 
oltcring competing services. 

In addition, the miirket-by-maiket niea.sure of effective competition leads to a paradox: 
cable's competitors will gain the most market shiu'c where cable service is least satisfactory or 
most expensive: leaving cable ojicrators with the best servici: and lowest prices regulated longer 
than those with higher prices and nicdic*crc .ser\'iee. 



The definition of effective competition for cable television is Hawed iuid places the 
cable industry at a competitive di.sad vantage vis-i-vis the telephone companies. The.se flaws 
have grown particularly evident with the emergence of strong competition to cable television, 
such as DBS. The definition of effective competition for cable television should be revised .so 
that cable companies can re.spond to the.se competitive pressures. The new definition should 
rely not on an arbitriuy measure of market share, but rather on the ability of credible 
competitors lo enter the television market and compete with cable operators. In the ca.se of 
telephone companies, the authorization of their entry into video is sufficient to warrant 
deregulation of the cable indu.stry's upper service tiers. 



•‘^William Mimnoiis. .'\(l:im B J.Hlc and Jt>natJi,ui Taylm. Thv h\vr\ttn>'tu (\trt\rqurm t \ oi thv Keri‘\>uUitum of 
('ahlr Trti •; flR . .'onnniU'j Kcsniircc (iruup, DL’ccmbcr JO. 
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VL CONCLUSION 

The cable industry endorses the passage early this year of telecommunications reform 
legislation. The time has come for Congress to take back telecommunications policy from the 
courts and update the Communications Act of 1934. The problem for both Congress and the 
cable industry is that there is a fundamental imbalance in the video market: competition has 
arrived for cable in the form of DBS, MMDS, and telephone company entry into cable before 
the telephone companies have had to open up their local exchanges. At the same time that the 
federal courts are allowing RBOCs into television and the FCC is allowing telcos to provide 
video dialtone. state and local b;uriers and an intrusive regulatory regime prevent the cable 
industry from competing in the provision of local telephone ser\'ice. Congress needs to rectify 
this regulatory imbalance and establish new groundrules for fair competition. 
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APPKNDIX A 



nKTAlLS ON NCTA’^ TKI KCOMMUNICATIONS POUCY POSITIONS 



A. KIJMINATE S’VATK AND LOCAL BARRIKRS TO COMPETITIO N 

NCTA believes that Conpress should (1) eliminate state, county, and city barriers 
to competition In the market for local phone service, and (2) prohibit the imposition of 
new state and locai barriers to competition. The rciison is simple: Over 99 percent of all 
telephone calls arc routed through the local telephone ' loop" - the phone wires that connect 
telephone users to the phone company's central otllcc. This monopoly on phone sci-vicc is 
typically protected by a myriad of state and local regulations that biir competition in the market 
for local phone service. Today only 10 states have taken ineitsurc.s to open up local phone 
.service to competition. In the remaining 40 states, state and U)cal barriers to competition 
remain unchanged, thereby impeding the development ol competition (see Appendix li h>r a 
state -b y • St ate su I n mar> ) . 

Ctunpctition in the local loop will not emerge this centurs - if at all - if potential 
compel itoi-s are forced to fight regulatory harriers In cacli of forty states. Congress' reimwal ot 
entry harriers is a key ingredient in the formula for introducing choice to consumers ol 
telecommunications sersiccs. Uncii in lh<isc states where barriers to competition ha\e been 
lifletl. local telephone companies continue to pursue legal diallenges that turther delay the 
introduction of competition. If the information superliighway is to become truly seamless and 
^ervc all Americans. potcMilial competitors musi be able to enter the marketplace on a national 
bitsis. 



B. ENSI'KE COMPETITION R V ESTAHUSllINf; ( ONDITIONS IXT R 
TFl .(-O ENTRY INTO NEW 1TNE.S OF lUl SlNES.S .SUCH A.S VlllE Q 

Local exchange companies developed over the past 100 years as monopoly providers of 
telephone serv'ice and still handle 99 |>crccnl of all local telephone calls. The Regional Bell 
Operating Compajiics alone enjoy annual revenues of $85 billion as eom pared with $23 billion 
for the cable induslr>-. $27 billion for broadcasting, and $45 billion for ncwspa(>cr publishing. 
Local exchange companies have the power to limit competition, even in markets where they arc 
no hmger legal monopolies, by restricting acces*' to their networks and their consumers. 

A key c|uestion before Congress is how best to introduce competition into local 
exchange nuirketN dominated by telephone company monopolies. The answer is that Congress 
should condition the telephone companies’ entry into new lines of business on their willingness 
to open up the local loop to competition. Before allowing local telephone monopolies into 
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new lines of business. Congress must establish conditions that will j*uarantee the abilit> of 
new entrants to conipete with them in the provision of local teleph(»ne service. These 
conditions include the unbundling of the telephone companies* networks and services; 
interconnection; access to poles and conduits; number portability; dialing parity; and fair 
compensation for call termination. 

Ensuring viable competition is the best sateguard against predatory behavior and unfair 
pricing by local telephone companies. As such, the Federal Communications Commission 
should make an afOrmativc ruling that the following conditions have been met before ;dlowing 
telephone companies into video: 

• I nterconnection ; Since new competitors will not be able to duplicate the existing 
telephtinc network’s roach, conipctilors should bo allowed to interconnect their facilities 
with the telephone company 's. thus guaranteeing custoincrv access to both networks. 

• Comp ensation : CMiargcs f<ir terminating a call on the incumbent telephone company s 

network should be fan and not place new sen, iec providers at a eom})Otitive disadvantage. 

• I 'nhiindling : In order to foster conipctitioh. regulators must require telephone companies 
to "uiibiindlc’’ their services, i.c , separate the various te,Uures of their networks (such a.s 
switching, billing, and access to individual homes) and otier them t<i all comers under equal 
prices, terms, and conditions. 

• C’ olloeatio ii: In order intercoimcel with telephone networks, competitors need to be able 
to locate their lines and equipment in the telephone companies’ central oil ices. 

• A ccess to poles and eondiiit.s : HistoricalK. telephone companies liasc discriminated 

.igainsl cable companies by denying them access to poles and eoiuluits. It is crucial that 
cable conipames be allowed to use the telephone eonipanies laeilities to provide 
iclccoiiiniunieaiions services for a fair fee. 

• N umber Portability : Consumers should be allowed to keep their tele phone numlxirs and 
e:irry llicni troni one network to another when changing teleconiinunieations providers. 



• Dialing Parity : Consumers should Iv able to dial the same number of digits to reach a 
telephone number no matter whose network thev use (some telephone companies arc 
suggesting that people using a competitor's iietw-ork should have to dial a longer number to 
reach one of their customers). 

• Resale: 1'heie should bo no restrictions i>n the resale oi sharing of teleeomniiinicatioiis 
services, ineludnig local telephone service 
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C. AVOID INCRKASK!) RKC.IJI.ATION OK TELEC()\1MUNlCATlON S 
SERVICES AT THK CITY LEVEL 

Some cities argue that they should he given expanded authority to regulate non-video 
communications services offered by cable companies sucit as telephone service, wireless 
communications, and multi-media applications. They have also suggested that Congress should 
expand their existing authority under the Cable Act to assess a five percent franchise fee on 
cable television revenues to cover these new services. Congress has historically rejected these 
appeals as an unwarranted intrusion by local government on interstate commerce and the 
imposition of an unnecessary layer of bureaucracy on the national information infrastructure. 

Cities should not be allowed to regulate or tax new competitive telecommunications 
services offered by cable companies. Regulation of tele-communications services Ls 
already handled by state PUCs and the FCC. It would be a mistake to expand the cities' 
existing regulatoiy authority over cable franchises to include telephone, PCS, or any other 
telecommunications .service. 



{ 1 ) Cities already have adequate control over local cable franchisees 

Cities already collect franchise fees from cable operators for video ser^'ices and control 
access to public rights of way. The Cable Act allows cities to tax up to five percent of all cable 
company video services revenues. In 1994 this amount exceeded Si billion. 

Moreover, cities have existing authority to regulate "street cuts," whereby telephone 
companies, utilities, and cable companies dig up public righLs-of-way only with the permi.ssion 
of IikmI authorities. Telecommunications reform legislation need not take away any existing 
municipal jurisdiction over cable friUichises or street cuts. Rather, it should merely prevent 
cities from unwarranted expansion of their regulatory authority over new' telecommunications 
services. 



(2) Cities have a lon£ history of abusing rate setting powers 

City councils arc political bodies, not quasi-judicial agencies. They lack the personnel, 
economic resources, or knowledge required to administer national telecommunications 
networks. Before the 1984 Cable Act. cities ahu.scd their rale-making authority to extract 
concessions from cable franchisees that had nothing to do with the provision of cable service, 
c.g., funding for parks and public works. 

Recently, local franchising authorities have attempted to expand their authority over the 
provision of cable .scivice to include telecommunications seivices offered by cable operators. 
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In some cases. fr;uichlsing authorities have conditioned the renewal of cable franchises on 
agreements by cable operators to construct new telecom ntunicat ions networks in addition to 
upgrading their existing video facilities. 



(3) Cities would raise the cost of new servic es 
bv subjecting them to franchise fees 

Franchising authorities have already sought to collect frandiise fees - statutorily 
authorized in connection with the offering of cable service - on the basis of revenues that cable 
operators earn from providing telecommunications sendees. Absent a clear statutory 
prohibition on such efforts, these in.stancc.s arc likely to increase as more cable operators 
upgrade their cable facilities and offer telecommunications sendees other than video. 

(4) Cities would slow the development 

of a national information infrastructure 

Local regulation of iclccomnunications services offered by cable operators would 
undermine the public interest by subjecting cable operators to multiple and inconsistent 
regulations, Under the cities’ proposal, cable's telecommunications sendees would be regulated 
by Lhree level s of bureaucracy - federal, state, and local. 

Local governments have not historically regulated intrastate telecommunications 
services The Balktmization ' of regulatory authority over intrastate telccoiiimunications 
.services that would result from local regulation of such sendees would fru.strate the rapid 
growth and development of a robust telecommunications infrastructure. 

The cable industry does not .seek to restrict a franchising authority’s legitimate exercise 
of its authority over the franchising or provision of cable .service im > established in Title VI, 
including the collection of franchise fees based on cable revenues. However, wc believe that 
the stale public utility commissions, which arc generally responsible for the regulation of 
intrastate telecommunications, are better equipped than cities to exercise authority over a cable 
operator’s intrastate telecommunications, facilities and services. 



!>• ALLOW FLEXIBILITY FOR MERGKRS AND JOINT VKNTIIRKS 

Pro-competitive telecommunications legislation is appropriately ba.scd upon an 
economic model in which several providers compete to deliver telecommunications services to 
consumers. Under present law, local telephone companies arc permitted to engage in mergers 
and joint ventures with cable companies outside their own telephone sendee territories. 

In many markets, two wires will be available to consumers, who will be able to choose 
between competing providers However, it is unrealistic to expect that all markets in the U,S. 
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will bo able to sustaii! LOtii[>clin^ brodclhaiuJ t'aeilitics. pailiailarly in liyht ot deveU^pinu 
eompclition fn^ni wireless and DBS serviecs C'onsequenlly, poliCN nuikers must determine 
how to eneoura^ze the development of lubaneed teleeomnmnieations facilities in areas whose 
economies cannot suj^poil more than one wire Allowances for meiiiers and joint \entmes aie 
essential in order to promote the availabihts of aibanced tclecommmiications ser\iccs to all 
Americans. 

Telecommunications law should permit joint ventures between cable and telephone 
companies, and allow mergers in low-density and rural markets that are unlikely to 
support two- wire competition, for three rejLSons: 

(1) An oLlriehl ban on mergers and joint ventures will diminish the widespread 
availability of adv:u<ced communications sers iccs. Rural areas and smaller markets might not 
support the indepjiuleiii constnietion of advanced iiilormalion mlrastruciures by cable or 
telephone eompiuiies. 

(2) In such areas where side-by-side eommunications network.s amid not Ik* expected 
to exist, cable and teleplioae companies may still be able to introduce ad\anced 
comniuiiieaiions sei vices h\ potjhng their resources in a regulated environment. 

t.D Antitrust laws allow joint ventures or mergers to occur when they dxi not create 
monopolies or lessen competition, and recogm/e that such transactions produce consumer 
hcncru.s that sstnild not tUherwisc maicnali/.e. 



D. I RKAT RTR A L 1 K!.KCX)MMrN!C-ATI()NS CX)MPAN1KS mDA U .V 

IVlecomnuimeatums legislation offered in the Mouse and Senate during the lO.Vd 
C'oiigrcss presented severe inetjuitie.s for rural cable operators S. 1822 ami H.R. 3626 included 
exemptions that wouid have allowed rural telephone eonipanies to offer cable service without 
openmg up their networks for intcreonneetion with competitors - meaning, as a prartic.il 
matter, that rural telcos would be shielded from competition. I'he Senate bill, S. 182- cieated 
further competitive liisparitics Ijciw-een rural cable and telephone companies. Spocirically. S. 
1822 authorized .slate imposed barriers that would have protected rural telcos from local 
competition while periniUing them to enter the cable business. 

New telecommunications rcfonii legislation should not disadvantage rural cable 
companies, but should treat all rural businesses equally. Interconnection and equal accc,ss 
obligations should apply uniformly to all telcos, including rural telcos, seeking to provide 
cable service. Rural telcos, like other telephone companies, should be in compliance with 
these obligations before they begin providing cable service. If rural cable operators 
elTectively are barred from entering the telephone busine.ss. then rural telcos should 
likewise be precluded from entering the cable husines.s. 




33 



35 



.■!8 



Pursuing ihc approach taken in last year’s legislation would raise (he I'ol lowing 
problems. 

(1) Hxempiions tor rural telcos from interconnection and equal access obligation.s 
* cre.ite insuniK'/untable ob.stacles to the deselopnienl ol cotiipetition. To ensure competitive 

p.irily. rural telcos must c.pen up their networks to competition before they enter the cable 
business. 

p (2) State- impo.sed entry barriers hobble and unfairly penalize rural cable operators 

in their effort.s to compete, while protecting the rural telcos’ local telephone monopoly. 

If rural telcos are concerned that interconnection and other requirements would 
be too costi) and burdensome, then those telcos clearly arc not equipped to enter the video 
market. Likewise, if those telcos are capable of entering the video market, then they would 
certainly be able to meet the reejuirements of intcrconneciitm and other pro-competitive 
conditions. 

(4» The net effect of proposals to exempt rural telcos from interconnection and 
equal access obligations, to authorize statc-impo.sed barriers to local competition, and to allow 
rural telcos into the cable business in rural areas create signiHcant competitive disparities for 
rural cable operators. Sueh proposals deny rural cable operalois access to capital needed to 
improve their networks and remove any incentives other conipanics may have to develop 
alliances, leaving rural cable o[x;ralors with few. if an> . strategics to eompcle and survive. 



N\)lwithsianding the impact such barriers and exemptions have on rural cable 
ojierators, rural telcos have argued that state- imposed barriers to competitive entrv' are 
necessary because ol the threat such entry poses to universal sorv'icc. Rather than preserving 
universal service, such barriers scrv*c primarily to shelter the rural telcos from local 
cmii|x*iition 



GL’ARAN'I’KK I'Nn'ERSAI, SKK VK-K 

Basic telephone servici. is an esscnti;d service, and subsidies may be necessary' to ensure 
that it remains allordable to low income and rural customers. Regulators established a 
universal service fund in the aitemiath ol AT&T’s divestiture in order to make sure that the 
sujjport of affordable phone service was equitably distributed among all long distance 
companies. A similar model Iuls been proposed lor a competitive local telephone marketplace 

In a competitive marketplace, cable companies and others w*ho become providers 
of telecommunications servict*s have a corresponding responsibility to contribute to the 
maintenance of universal service. The cab le i ndustry understands and accepts thi .s 
L^mmsibiUty: it recognizes the vital importance of ensuring universal basic telephone 
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service and Is prepared, as cable companies bejjin tu offer telephone services, tu pay a 
proportionate share of any subsidies required to meet this gual. It is important, however, 
that all providers that are willing tu deliver universal service should have access tu the 
subsidy fund to which they cuntributc. 

Local competition will promote universal sen' ice polic.es by driving down prices and 
affording consumers greater choice among providers. The universal sen ice provisos of new 
telecommunications legislation should: 

(.1) Require that competitors in the local telecommunications market, to the extent 
necessary, pay a fair share of the cost of universal service; 

(2) Make universal serviee subsidy funds available to any provider that is willing to 
deliver universal ser^'ice; 

(3) Define universal service as basic touch tone ser^ ice. and permit later redefinition 
if it is made necessary by the market-based adoption of additional services. 

(4) Require that the antount necessary to support universal service be carefully 
calculated to avoid imposing unnecessary burdens on consumers and jeopardizing the growth 
of compclilion. 

G. KNSURK FAIR POLE A'H’ACHMKNT RATES 

The Pole Attachment Act of 1978 recognizes that cable attachments occupy the excess 
space on a pole and e*;tab!ishcs an appropriate fonnula for pricing pole attachment rights. 
Under pre.scnt law, utilities arc permitted to charge cable operators a share of all the direct and 
indirect co;;ts that the utilities incur to install and maintain the entire pole. 

The share of those common costs cable operators pay is b:LScd, quite logically, on the 
percenugc of usable pole space occupied by them - typically about one foot of pole space. 
There are usually 13.5 feet of usable space on a pole and only one foot of that is used by cable 
operators. ICC regulations require a cable operator to pay seven and a half percent of the 
utility’s total costs for each pole used. Therefore, cable operators pay a proportional share of 
the cojits of the non-usable space on a pole as well as the usable space. 

In 1993 the Federal Appeals Court affirmed an I'CC decision to apply the standards of 
the Pole Attachment Act to attachment.s used by cable operators for both video and other 
telecommunications services. However, the electric utilities are advancing a proposal to requiii 
that cable operators delivering telecommunications services be required to pay not only a 
proportionate share of the usable space, but also an equal share of the cost of the non- usable 
space on the pole. 
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liic electric utilities' "equal share" proposal defies established law and marketplace 
locie It would harm efforts to deliver advanced telecommunications scrMces. disadvantage 
rural areas, and deter cahle operators Irom constructing advanced telecommunications services 
tor the loilowini: reasons: 

(II An "equal share" formula is comparahle to permitting the owner of an office 
huildini: to charge his sole tenant one-half of the costs of maintaining a building elevator and 
lobby - even thought the owner (Kieupies twelve floors of the building the tenant only one 

tlo<»r 

An "equal share " fommla would triple the pole attachment cxpcn.ses of a cable 
companv oflering telecommunications seivices. These extraordinitry costs could undermine the 
cconomie Icasihility of competitive telecommunications services and deter new scrv 
providers Irom constructing advanced telecommunications networks. 

t.li The ellect oi these sh-uply increased costs would he particularly acute in mral 
areas, where it takes more poles to reach the same number of customers. These are precisely 
the are.is in which tile incentives for infrastructure competition arc already the most 
ptohk'MUttic 

(41 The electric utilities themselves are considering entering the telecommunications 
business Hy i nposing these extraordinary costs on telecommunications providers, the utilities 
may in lael Ik- mi|vding their potential com|Ktitors. 

Cahle operators, should not he recitiired to pay more than a proportional share of 
the iLsahle and non-usahle space for all pole attachments. As such, no change in current 
law Is neeessai-v. If telecommunications legislation addres.ses pole attachments, cahle 
operators, should not be required to pay more than a crouortional share of the usahle_and 
non*usi»l>!t space for all pole attachments. 
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The Chairman. Thank you very much. Mr. Roy Neel, president 
and CEO, United States Telephone Association. 

STATEMENT OF ROY NEEL, PRESIDENT AND CEO, UNITED 
STATES TELEPHONE ASSOCIATION 

Mr. Neel. Thank you, Mr. Chairman and Senator Hollinp. 
Thank you, both of you, for your leadership on this issue and for 
continuing this debate this year. 

Decker IS exactly right. This is about local competition. And it is 
important as you go through this debate, as you consider whether 
or not to repeal cable’s rate regulation under the 1992 Cable Act, 
that you understand that it is not an isolated move here; that it 
does relate to local competition. 

In doing so, you provide additional investment incentives, but 
you also go further in tilting the playing field. Competition is the 
right way to go. We embrace it. We are ready to go. But it is impor- 
tant to consider several factors. 

First of all, as Decker pointed out, we do not need legislation for 
the telephone companies to get into video and cable now. The 
courts have spoken in this area, and we are hopeful that you will 
simply affirm those decisions. 

Second, there is a myth here at work. And that is that the size 
of the local telephone industry is such that cable companies need 
something of a head start to get into this; that we nave sort of 
mom and pop entrants here, ready to come do battle with the so- 
called 800-pound gorillas. But I do not think that is really the case. 

Let me just quote very briefly from a Cox Cable annual report, 
in which Jim Robbins, the CEO of the company, says: 

The telephone industry is a $100 billion industiy and cable is a 
$20 billion industry. For us to get into their business—for cable to 
get into telephone — we need only spend X in capital investments. 
For them to get into our business, they need to spend at least 2, 
3, maybe 4 times X. For that 2 to 4 times X, they get to chase a 
$20 billion pie. For our single X — meaning the cable companies — 
we get to chase a $100 billion pie. That paradi^ drives my entire 
thinking. Can we run circles around these guys? Yes. 

So much for the idea that cable needs a head start. 

From Time Warner’s annual report: Time Warner Cable posted 
record earnings of $1,035 billion in 1993, up from $977 million in 
1992, due primarily to internal growth in subscribers and so on. 

So, so much for the idea that we have a weak, vulnerable, new 
entrant. Cable is especially able to compete in this market. 

The third myth here is that cable price regulation is strangling 
the industry. We do not oppose this committee, this Congress re- 
moving cable rate regulation here. But it is important to realize 
that there are clear signs that cable, especially the large cable op- 
erators, have had plenty of funds to invest, they are not small, they 
are not cash-strapped. 

Myth No. 4 about this debate is that the price regulation for the 
cable industry is the same or even more stringent than that for the 
telephone companies. The fact of the matter is that telephone com- 
panies come under significantly more rate regulation, through var- 
ious rate-of-return rules, that are not shared by either the cable in- 
dustry or any other competitive entrants her^. 



47 



o 



44 



Again, we do not oppose the lifting of rate regulation on cable, 
if that is what you decide to do. But do not think for a moment 
that this somehow levels the playing field among these various 
competitors here. 

I think it would be helpful to point out exactly what kind of regu- 
latory burdens exists now for telephone companies as they seek to 
compete for all kinds of services as compared to those for all the 
new entrants that you will m£^e successful in your efforts to open 
up the local telephone market in this legislation. 

I have a poster here. The information is included in the testi- 
mony. I will not go through it, but it notes approximately 20 major 
regulatory provisions — ^you can call them burdens, whatever — 
major regulatory provisions, burdens, restrictions, reporting re- 
quirements, and so on, that fall to the local telephone companies. 
These are essentially to larger and mid-size phone companies that 
do not fall on any potential competitor or existing competitor, 
whether it be cable, whether it be a competitive access provider, 
like Teleport, or whomever. These are rules that apply to telephone 
companies and not to their competitors. 

Let me just^ve vou an illustration here. This is a manual re- 
quired by the rcC for telephone cost separation. It deals with only 
one regulation — only one regulation. There are 20 up here. So you 
could take this and multiple it times 20. None of our competitors — 
cable, cap’s, anyone — ^has to deal with anything like that. So that 
is an important point as you go through the process of considering 
a so-called regulatory level playing field. 

Could we look at the second poster there? 

We appreciate the work you have done to relieve some of the reg- 
ulatory burdens. We have included some of those in our draft testi- 
mony. But you have done a number of things. You have eliminated 
the requirement of 214 for video after 1 year, and done several 
other things dealing with cable buyout prohibitions and so on. 

But it is important to note that the committee draft that was re- 
leased last month still imposes perhaps 10 or so new regulatory 
burdens on telephone companies that do not apply to competitors. 
And so these are just illustrations to point out the kind of continu- 
ing re^latory disparity facing the telephone companies alongside 
of all tne new entrants. 

Now, there are any number of good reasons to open up the local 
telephone market to competition. And we know that you are going 
to deal with these in a fair way and a thoughtful way. But the 
main thing to consider is, do not assume that by simply allowing 
these companies to get into each other’s marketplaces that the job 
is done. 

There are enormous regulatory problems facing our industry, the 
telephone industiy — some facing Decker’s industry, but the vast 
majority of them facing the local telephone industry — in being able 
to compete with cable for either cable services or to compete to 
keep telephone customers. It is a central issue. We appreciate the 
opportunity to be here, because this issue goes far deeper than just 
whether or not the cable operators will nave their rates deregu- 
lated. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Neel follows:! 
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I hank >ou. Mr. C hairman. My name Roy Neel. 1 am President and ( TO of the 
I'niicd States i'clcphonc Association (I’ST.M. I SI A has approximately UOO member local 
telephone companies ineliuling the RBOC s. (in*, and Sprint, each of which has milli«ms of 
ciistttmers. as well as over a thousand mid-si/ed and smaller telephone companies, many of 
which serve a lew hundred ciist(miers. 

One of the reasons that the C'ommiltee will be able to mo\e to mark up a hill qiiickU 
5 S that, frankly, we ha\e all heard* mueh of this tesiimonj, betore. So. rather than repeating 
m>self. I ha\e decided instead go to through the existing reeord and pro\ide the C ommittee 
with a list t'd* the lop seven myths about current law and the realit\ ctmipetiiicm 



MYTH .Nl MBER ONK i LEGISLATION IS NEKDFI) fO ALLOW TKLCOS TO 
C O.MPFTF IN THE CABLE Bl SINESS. 

The fact is that the Courts - seven of them, in fact - have alread\ determined that the 
l<)S4 cross-ownership ban is unconstitutional. Ihe widest ranging of these ca.scs is the ciass- 
aetioii suit I ‘S LA and the Ri'C* won in Januar>. The ruling in this case enjoined the l'(*(* 
from enforcing the ban on telephone companies competing in the cable business. 

Prior to this string of court cases the telcos have been prewnted Ironi entering tlic 
cable business since l‘^7(). when the first ICC rules on this subject went into elleci. Hint s a 
t|uartcr of a century lor the cable industry' get on its leel It is now time lor the race 
between these competitors to begin. 



MV FH NL.MBER 2: TilK .UiGRFXiA I K SI/.E OF 'H!i: LO( AL EXC IIANCil 
INDTS IRV DEMANDS ITIA I ( ABLE SIlOl LD BE c;!\ EN A RE(il L.VrORV 
HEAD S PART. 

.\s a matter of fad. the cable induslr\ itself has been telling the llnancial inarkeis that 
because lhe> ha\c a broadband network, compared to the iraditional telephone copper wires, 
the lelct's will ha\e to irwest three and four times as much monev to get into the table 
bvisiness as they will have to invest to gel into our business In addition, since tlie loc,il 
telephone market is more lucrative ihtui the cable market, the cable mduslr\ has still anolhei 
cv•mpellll^e advantage o\er the telcos 

Perhaps the best anahsis of this aiguinenl .iK'Ut the relalwe si/e our respective 
industries can be found in l‘)‘M .Annual Report id Cox Cable 1 iilerprises. 

Ihe telephone mdiisirv is a SlOO brliion doll.ir uuiu.stiv and cable is ,i S2D billion 
milusirv I oi lis (cable 1 to gel into the telephone Inisiness we need to spend X in ► 
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capital itu'L’simL’nl I’or them to get into the cable business the> need to spend 2. > or 
ma\be 4 times X. I'or that 2 to 4 times X the> get to chase a S20 billion pie. l or our 
sinule X we ehasc a SlUO billit^n pie. That paradigm drives inv entire thinking C an 
we run eireles around those guvs' Vesl" 

I submit to the C oininiitee that the eable industrv's own analvsis suggests that il'anvone 
should get a regulaiorv head start, it should be the telephone industrv 



.MV ru M .MBFR 3 : CABLE PRIC F. RFGl LA I ION IS S TR.\N(;LIN(; THF 
IM)l STR^ AM) PRFA FATIM; IT FROM 1N\ KSTIMi. 

I ime Warner's l‘)‘)4 .Annual Report doeuments that last year its eable business had 
record earnings before interest, taxes and depreeiation ol $l.t).'5 billitjn -• up lr<un 
mil!i<)n m l‘>d2. 

C'o\ Cable's .Amiual Report boasts that last \ear it amassed reeord revenues of nearlv 
S.'' billion. 

The big winner in last week's PCS auction was Wireless Ctv \.\\ a eonsortium of Cox 
Cable, rcl cable. Comcast Cable and Sprint, vvhieh bid niore than S2 billion and won 20 
licenses 

I el me he clear about this. 1 am L.olighied that one ol' mv member companies was 
able to do so well in the PCS auctions, and I think that this sort of cooperation between our 
industries is pro-growth. Hut. these facts 'aiggost that the caltle rate regulation regime has not 
strapped the industrv to the point that it needs to be given regulaiorv advantages over the 
telephone industrv. 



\n TH M MBKR FOl R: PRK'K RFXa iATION FOR THF C A»FK IM)1 SI R\ IS 
llIF. SAMF or MORF. SI RIX(.F.M I MAN TH.AT OF THF. n.l.( OS 

l irst. CSTA does not oppos; the I’ressler draft language granting pnee deregulation to 
the eable industry. We have neve- been supportive of the sort of market test that exists in the 
l'}'>2 Cable .Act vvhieh vvould eliminate cable price regulation onlv alter a peieeiiiage ol the 
market has been captured. However, we insist that the same standard be applied io the 
telephone industry that is being applied to the eable industrv. 

Since vve arc removing the barriers lo entering each other's maiKets, camipelition - not 
regulation - should be the governing principle. 

Second, if cable price regulation is omsidered excessive ilien ielei» price regulation is 
lar more onerous Indeed, the telephone companies would welcome being legulaied under the 
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son of price regulation scheme from which the cable industry is lobbying to get released. 

The Price Cap plan the F‘CC has approved for the cable industry- has no productivit> 
factor and no limits on earnings. Under this plan cable prices arc permitted to rise with 
inllation, and cable operators who are able to be more efficient, introduce a nevv serv ice, or 
increase demand can keep all of the resulting profits. Indeed, it is the growth in these areas 
tiiat explains the record cable companv- earnings we have already documented. 

The Price Cap plan for telcos, on the other hand, requires that telcos make productiviiv 
improvements of each vear. The plan also contains earnings limits, similar to raic-of- 
rcturn regulation, which further dampens our incentives. 

riic majority committee draft docs take a progressive step in granting telcos price 
regulation for competitive services. However, under the majority committee draft umvcr.<?al 
service (a eategor> that will presumably grow) will remain under raic-of-return regulation. 

Our cable competitors under this draft would have no price regulation at all . 

As these two industries merge, their pricing regulation should also. Prices for basic, or 
universal non-eompeiitive services should be regulated under a pure price cap plan such as the 
current cable model. Competitive services offered by either a cable or telephone company 
should be governed bv the market. 

Of course, there arc some .smaller telephone companies who. due to the markets ihcv 
serve, arc best left to traditional ratc-of-rcturn regulation. I h sc small and mid-si/ed 
companies should have the option to maintain that more stringent regulation. 

\n TH NT MBKR FIVK : P,\SSA(iK OF THE PENDINC; LE(;iSLATlON WILL 
ALLOW FOR THE CABLE AND TELEPHONE INDI STRIES TO C OMPETE ON 
EQUAL REC;i LATORY FOOTING. 

The assumption of some is that the draft legislation will allow telcos and cable 
companies to compete on even fooling. This is a myth. Iclcphonc companies will suil he 
subject to ntassivc regulation that would not apply to their cable competitors. \\‘c have 
prepared a chart for the Committee’s consideration that details some ot the regulaiorv 
requiremems that telcos will be left with if the draft bill were enacted. 

The frsl chart specifics the regulations currently in place for telcos and which will 
remain in place after the bill is enacted, but which will not apply to any new cm? ants, 
including cable companies. The second chart details the new burdens that telcos will have 
to endure under the draft vvhieh will also not he applied to our cable competitors. 

.Again, let me be clear about this. The maiorilv draft does make some impressive 
strides toward deregulation, for example, there vvill he enhanced price regulation tor telcos. 
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but not nearly as streamlined as that currently existing lor cable. 214 rcquirentents lor 
programming arc eliminated after one year. .\nd there is a biannual regulators reviess and the 
possibility of forbearance. 

But sshen the smoke clears, the fact is that telcos ssill he asked to compete under far 
henwer regulation than our cable and other competitors. 

The charts detail the massive interconnection rules, equal access, unbundling, pricing 
restriction!;, tariff requirements, eost allocations, annual audits. 214 applications, and in the 
ease o( the RBOCs. there would also be .separate subsidiaries. All of these eostlv regulators 
burdens would be non-exi.stent for cable companies providing telephone services, givinu the 
cable companies a massive competitive advantage. 

I:ven if language is adopted granting some of our small and mid-si/ed companies 
waivers from the intereonnection and unbundling rules, they will .still be regulated far more 
heavily than their cable competition. This is true even if the cable competitor is the more 
dominant provider in the area. 

Take for example one of our mid-si/jed companies. ALLTHL and Cincinnati Bell. In 
Ohio, the.se companies are preparing to compete against a l ime W arner cable sv.stem which 
pa.sscs fiHir times as mans homes as Al.L TEL docs. Yet. it will be subject to far le.ss 
regulation than the far smaller and le.ss dominant local telephone company even if ALI.TEI, 
or Cincinnati lk‘!l is granted a waiver from the interconnection rules in the hill. 

Our proposed .solution is not to regulaie the cable companies as heavilv as the hill will 
regulate the telc(K. Although it we are forced to open our network to cable companies we 
think their network .should be equally open to us. But the more appropriate solution would be 
dcrcuulatorv parity . 

I he premise of telecommunications reform is that competition, not government, should 
regulate the telecommunications market Con.sequentlv . if members of this Committee support 
a level playing held, wt stronglv believe vou should do more to deregulate local telephone 
companies in this legislative effort. 



MYTH M:MBER S!X : FEDERAL I.E(;iSLATION IS NEEDED TO ALLOW IHK 
CABLE INDUSTRY TO COMPETE ACAINST THE LOCAL EXC HANGE 
INDUSTRY. 

In his testimonv before this Committee last Mav. Decker .-\nstrom included a NARCC 
Mud> ot competitive barriers in the states. I hat studv documents that 28 of the 50 states 
al reads permit full or partial competition in the local e.xehange 
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I he quesuon is uh> ^uXJM some slates choose lo open up onl> pan of the market \o 
compeiition I he reason i*s that most ot the local telephone business is not prohial>le. A vvide 
ramie ot‘ studies have documented that residential telephone ser\ice is massively subsidized. 

In ucnerah residential rales cover onlv halfllu cost ofprovidinu basic telephone 
service in urban areas, and residential rales are subsidized far more heavily in rural aieas. 

I hat means everv one ot‘ us in tins room are receiving hundreds of dollars ol telephone 
subsidies each vear. 

Obviouslv \ou can't have a market that is simuhancouslv tree and subsidized .And 
competing against subsidized residential service is a sure loser, so no one wants \o compelo m 
this area under current conditions. 

However, the non-resideiUi;:l market is being widelv opened to competition because 
Hut s where the monev l^. and that's where the cable induslrv is compeiing felepon. one ol 
ihe most prominent coinpelilive access providers is a wholly owned eniilv ol several table 
companies including U I. lime Warner. Co\. Lonimenial and Comeasi. 

I uiiher evidence of tlic growing competition in the local exchange, although not from 
cable, can be lound in Ml'l's annual report which states: “Bv vear end MCI metro will have 
fiber optic networks operational in 20 major titles. I hese cities repre>eiit 4(1% ol the buMnes: 
access market 



NlM in- R SFA'KN ; ( ABLK IS SK\ KRKL^ HANDIC APPKI) IS ITS 
ATrKMPTS TO PROMDK IM\ KRSAl. SKRVIC K. 

I nwcrsal service ls^ues are inlimalelv lied to pricing both for cable and telephone 
lli.ii IS because ihc intent of the legislative ettort to establish competition m both the cable 
and telephone induMries. and prieiiig is an essential clement ot both 

I SI \ behoves that in many markets there can be tiunpelilion I >r iratiilumal 
roMdeiuial. or universal, service .And the cable induslrv. along v\nh llie elceirie liii.ilies. 
satellite, .ind mobile providers, are likeK compel ilors. 

Indeed, the cable induslrv ‘s own loslimonv hel- re this Comnuliee last vear stated that 
■’f.ible can reach of American homes and . over the next live vears their eapaeilv will 
double \s such cable is in a position to bciomc a faeilities-bascd eompcliior to local 



I S| \ believes that anv faeiliiies-based earner should be able to be designated bv th»‘ 
Mtf commissions .is tiic one are.: earrici ot last resort tor an exi-liiig I I < service area and 
iieiKc be the eiiiitv that is eligible for universal serMee subsidv 
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1 1 i.\\c> arc pcrniiiicd to approNimaic costs - that is. if \\c can create a true market lor 
•c i.lcnii.ii service - then there tan he competition that is iku tor subsidies, hut for customers 
I he :n.i|orii> comimitec dralt hill nukes st>nie prtier- si\e movement in the direction of more 
:':«'p'. I\ hakineed rales And 1 think that on this point - the removal of implicit subsidies 
•f.*m ’.ni\er'al service - vve should he able to reach aureement 



I ON< 1 I MON 

■ i:i!i:iujv 

1 0^.11 teieplioiie ci'inpames do not need leeislaium to enter the cable business 

! sj \ does not opptise the nuioriiv einmiiitiee draft's move to curtail price regulaium 
■uid the market tests mandated by ihe Table Act. lUAvcver onerous the price 
le/’il.itioii metliod currenilv applied to cable is. it is far less burdensome than the price 

0. eiii.itum ‘vOeni applied to teleplume companies. Ihis is because the cable price 
Hcutation sv stun la^k- piodiuiivnv tufsets and earnines limits. 

1 lu hiil .IV eutrentiv diafled will create a hirpelv inequitable plavinjj field teir telcos 
.ind v.ii'ie In some uisCs the laice and iimrc dvniiinant cable eonyiomerates will have 
■Ci iilaiorv i.lv aiitaee:. over lar smaller telcos Prices iiuisl imt onlv be deregulated, but 
Okie ninsi he hioaJ deregulatorv parilv lor etunpeiilioii flounsh. 

. < .tide mieiests. a> well as others, can and alre.idv .nv. ,iggressivelv competing in the 

piofii.ible Inismcss markets m most suues Table iiidnstrv annual reports doeumeiii 
P'.ii II ts hiumuallv .ihle to i.ompele and indeed is alreaJv m an advantageous pt»silu»n 
!• I 'he t.otnine compelilion 

1. K.- pn*-es, MKlndine those lor universal service, must he .idiusied as mipiieit 
.ih-i*hcs .lie eliminated I his will permn true lat.ililies-based competition price 

.iiu svi\:<.e :h ihe resi-.lential lelephoiie in.uket 
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Regulation of l.ocal Exchange Carriers 
Compared to New Entrant Providing Comparable Services 
Under Communications Act 



A. LEC* Regulatory RequirctneaU 


New Entrant Regulatory Requirements 


Reports 


Quarterly reports detailing revenues, expenses, 
plant in service, depreciation and investment 
errors - repon must be allocated in a 
rcgulated/non-reg^ilatcd basis. 


No comparable requirement 


Reports on inside wiring service. 


No comparable requiretnent 


Annual reports on revenues, investments and 
expenses broken down by Part 32 accounts. 


No comparable requirement 


214 Approvals 


FCC roust approve extension of lines 


No comparable requirement 


FCC must approve consiiuction of new line. 


No comparable requirement 


Tariffs 


Must flic copies of contacts wiili other carriers 
with the FCC within 30 days of cxccuiion. 


No comparable requirement 


New tariff offering or changes with existing tariff 
offering must be supported by explanation and 
1 data. 


Tariffs filing relaxed — M days nonce before 
going into effect 


1 Cost Allocation 


Costs must be allocated between regulated and 
non regulated activities and I.ECs roust use 
atinbutable cost methodology. 


No comparable requirement 


j LEC must file a cost allocation manual with the 
FCC. 


No comparable requircmcni 


Cost allocation manuals must be updated 
quarterly. 


No comparable requirement 


Cost allocation manual must be annually audited 
by an independent auditor that provides a positive 
opinion on the data contained therein. 


No comparable requiremeiU 

j! 


1 Interstate Access || 


LEC must provide e.xpandcd interstate access 
collocation. 


No comparable requirement j 
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Jurisdictional Apportionraent | 


LEC subject to additional Jurisdictional 
Apportionment procedures. 


No comparable requirement 


Accounting | 


LEC subject to a Unifonu System of Accounts 


Limited accounting requirements. 


y requiring more extensive accounting requirements. 


1 


1 B. LEC Requirements Under 
Pressler Discussion Draft 
1 (Proposed Additions to Current Law) 


New Entrant Regulatory Requireraents \ 


1 Good faith negotiations for binding 
1 iiucrconnccUon agreement . 


No comparable requirement 


1 Provide wn-discriDoinaiory access to network 
{] functions on an unbundled basis. 


No comparable requirement 

. - - 


Non-disc rirainatiOD on an unbundled basis to 
I iclccoranmnications facilities and information. 


No comparable requiremem 


1 Interconnection at any technically feasible point. 


No comparable requirement 


1 Access to poles, ducts and conduits 


No comparable requirement 


Number portability. 


No comparable requirement 


Services and functions unbundled for resale. 


No comparable requirement 


Collocation. 


No comparable requirement j 



*T6Cr^ssified as DonuosnV.T'ier I or^lass A 
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The Chairman. Next, we will hear from Richard Cutler, presi- 
dent of Satellite Cable Services, speaking for the Small Cable Busi- 
ness Association. We welcome you here. 

STATEMENT OF RICHARD H. CUTLER, PRESIDENT, SATELLITE 

CABLE SERVICES, INC., SPEAIONG FOR THE SMALL CABLE 

BUSINESS ASSOCIATION 

Mr. Cutler. Good morning. Chairman Pressler and members of 
the commerce committee. I appreciate the opportunity to visit with 
you about the new telco regulations, the new telecommunication 
legislation, and how it affects small cable companies, particularly 
ones like myself, which serve small towns and rural areas. 

We began constructing cable in small towns in eastern South Da- 
kota in 1980, and we now serve 57 communities, with 10,000 sub- 
scribers. Our largest system has 829 subscribers. 

Our smallest system has 30 subscribers. In fact, of our 57 
headends, 26 serve communities with less than 100 subscribers. 

So I think you can see that we have built these cable systems 
relying on a de-regulatory environment, with no use of any univer- 
sal funds or any government grants or loans. 

I am also a member of the Small Cable Business Association, 
which was organized in May 1993, as a direct result of the 1992 
Act and the FCC rules and regulations interpreting that Act. The 
SCBA now consists of 300 smml cable operators, and those opera- 
tors serve approximately 1.8 million subscribers. 

The Cable Act of 1992 and the subsequent FCC rulings have a 
devastating effect on many small operators. We mistakenly be- 
lieved that because we were providing good service at reasonable 
rates, the bill would not apply to us. Now, let us just go back a lit- 
tle bit in history. 

The 1984 Cable Act deregulated cable and made it possible for 
people like myself, together with our bankers and some of our in- 
vestors, to build cable TV in these small communities. In fact, 
Chairman Pressler continued to ask me why we cannot build a sys- 
tem in Humboldt, South Dakota. And Humboldt, South Dakota, 
was eventually built during this era of deregulation. 

And, by the way, the company that built that is Douglas Commu- 
nications, a member of our group, that is now having some finan- 
cial trouble. 

So, through this process, the bankers were willing to support us 
because they knew that as we provided these enhanced services in 
these small communities and brought on additional programming, 
we would be able to get rates to support this debt and the capital 
investment. 

Well, in 1990, we started hearing about re-regulation of rates in 
cable. And all of a sudden the bankers got nervous. And you know 
when the bankers get nervous what happens — there is no money. 
And so, all of a sudden, building in these rural areas came to a 
halt, and expanding our systems and providing additional service 
became extremely difficult. 

Then, of course, was the 1992 Cable Act. And when we read the 
Act, our first reaction was that many of our problems in the small 
industries were going to be solved, because it specifically spoke 
about taking care of the interests of small cable operators) it spoke 
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about providing price parity in programming. And so we were feel- 
ing fairly good. . , , , 

But then came the regulations. And the reflations were a mon- 
ster. The first regulation provided, for example, that we were going 
to pay 38 cents per subscriber for this regulation. The only thing 
is, they said that they will assume that each headend has a mini- 
mum of 1,000 subscribers. That meant, for a town of 30 subscrib- 
ers, I was going to pay the FCC a rate of over $12 per subscriber 

for regulation. . j • i. 

Now, they hired over 200 lawyers and economists, and they just 
forgot about any cable systems below 1,000 subscribers, like we did 
not exist. But, as many of you know, we are the ones that brought 
cable and brought this additional programming to these small 
towns of rural America. 

Of our 350 members of the SCBA, we estimate approximately 
one-half of them are currently in trouble with their lenders. And 
in fact, we have a list of various members in 12 States, many of 
them in some of your States, that are now in some process of the 
foreclosure proceeding. 

So it has become a very urgent matter for the small cable opera- 
tors to be deregulated from this very onerous burden. 

The FCC, through the SCBA, we continue to put in lots of plead- 
ings. There was* even a lawsuit brought. Some of you signed a let- 
ter — 16 Senators, including the chairman — signed a letter through 
the small business committee to the SBA, asking them to intervene 
with the FCC, to make a different determination as to who were 
small cable operators. 

All of your efforts have fallen on deaf ears at the FCC for some 



reason. ^ , tt j 

Sixty-five members of the Rural Caucus in the House petitioned 
the FCC to reconsider the issues involving small cable companies. 
They got kind ^^f an arrogant letter back from the FCC saying we 
have considered them, and all of their needs are being met. 

Well, I can assure you, as a small cable operator trydng to comply 
with all of the paper processes, to file in all of the FCC proceed- 
ings—in fact, the SCBA did try to file in many of these proceed- 
ings. And by the end of the year, we were $100,000 in the hole for 
paying lawyers to file in these various proceedings. 

In tact, when we had our annual meeting in February, the FCC 
came out with a new ruling to give some rate relief for small cable 
operators. And it sounded very good at the first blink. It said that 
we could get an inflationary adjustment of 5.2 percent. And then 
it went on to say that if you negotiated with your cominunity, you 
could make an arrangement to provide additional service and get 
additional rates. And it all sounded very goo But then there was 
a caveat at the end. 

It said that in order to do this, the community had to be cer- 
tified. , . . 

Now, the FCC knew that virtually none of the rural communities 
are certified Two of my 57 communities have certified. And they 
do not want to be certiiied. They do not want to spend the money 

with the lawyers. . , , . tt 

One pf my communities, the entire city budget is $o5,000. liow 
are they going to spend the money to have an FCC lawyer make 




50 



56 



the proper presentations and the proper filings in order to be cer- 
tified and to get involved in this process? So, it just does not face 
reality. The people at the FCC do not seem to understand the 
unique issues of the small cable operators. 

Now, there are a couple of items we would particularly implore 
you to exempt from rate regulation immediately upon the enact- 
ment of this legislation, the cable operators. And there are a couple 
of other sources that are pressure on rates that I think you could 
address. 

First, we need fair pole attachment rates. The competitors are 
going to be the telephone companies and the utilities. And they 
control many of those power poles. And it is very important that 
the language of Section 204 be implemented so that there will be 
a fair determination on pole rates, so that everybody will be paying 
the same rates. 

Also, it is very important that there be nondiscrimination in pro- 
^amming rates. Chairman Pressler and I have worked for the last 
10 years to try to eliminate the pricing differentials between the 
large and small cable operators. And this has gone on and on. 

Ij' fsct, in the 1992 Act, it was the intention of the legislature 
and ConCTess to eliminate that price disparity. But the FCC came 
and ruled that there was no intent on that part. And in the most 
recent filings, you will see that the rates on programming, for the 
same package, for a small cable operator versus a large c^le oper- 
ator, is 54 percent. 

^d so we cannot compete fairly if we are paying that kind of 
programming. And now we have DBS and 
MMDo in our backyard. These providers are buying the program- 
ming at these lower rates, particularly the large DBS people. 
Hughes, with General Motors behind them, they are buying at the 
discount rates. They are selling into our backyard. They are buying 
the programming at these discounted rates. 

So I hope that you will see the importance of that. 

Now, all of us would probably like to say we would love to have 
a monopoly and maintain the monopoly, and we would like you to 
ke^ it in that form for us. But we recognize that is not reality. 
And so vve do want to have competition, but we want it to be on 
a competitive, neutral basis with the rural phone companies. 

If the rural phones companies are given an advantage over the 
rural cable companies, so that we cannot effectively get into the 
telephone business, we will not be able to compete. And also, it will 
be very important that we have the right for joint ventures merg- 
ers and buyouts. * ^ 

you for your time, and I look forward to your questions. 

[The prepared statement of Mr. Cutler follows:! 
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EXECUTIVE SUMMARY 

Testimony Of Richard !L Cutler 
President^ Satellite Cable Services^ Inc, 

Speaking for The Small Cable Business Association (SCBA) 
US. Senate Committee on Commerce, Science <5 Transportation 
March 21, 1995 



Mr. Cutler began Satellite Cable Services, Inc. in 1980. Today the company serv’cs 10,000 customers in 
57 systems in eastern South Dakota. The largest system has 829 subscribers, and the smallest has 30 
Twenty six of the systems have fewer than 100 subscribers 

Satellite Cable Services built most of the systems, bringing cable to many of these communities for the 
first time. All of these systems were financed using private money-- no universal service funds, 
government grants, or subsidized loans. 

Mr. Cutler is a member of the Board of the Small Cable Business Association (SCBA) Organized in 
May of 1993, SCBA is an organization of 350 operators nationwide, mostly in small towns and rural 
areas. SCBA member.s provide cable service to nearly 1 .8 million customers The Association was 
formed when it became clear in the wake of the Cable Act of 1992 that no one was adequately 
advancing the real interests of small cable operators. 

The following issues are of primary importance to small operators in the proposed legislation 

• Immediate e.\emption from rate regulation requirements of the Cable Act of 1992 and related 
FCC rules 

The FCC rules are lengthy, complicated, and in many instances, visually incomprehensible to anyone 
other than a telecommunications lawyer The rules, regulations, notices, worksheets, forms, 
reconsiderations, and corrections of the rate regulation provisions alone seem to be approaching the size 
of the U S tax code There are more FCC lawyers, economists and others now regulating small cable 
operators than there are subscribers in many small systems' 

The primary problem rate regulation causes small operators is that it is an open liability, and lenders and 
investors do not like uncertainty The door to reasonable financing opened for small operators and 
small systems w'ith deregulation in 1984. That door slammed shut again in 1992 
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• Son-discrimUuitor)' !^rui*rutu Rates for Small Operators 

Programming for cable 1‘\‘ is like the food in a restaurant. It's what ue sell In early 1994, SC'BA 
submitted information to the FCC in its rulemaking proceedings showing that a typical small system 
operator pays 54% more per subscriber than the largest cable con)panies pay for identical 
programming At issue is the FCC's interpretation of Section 628 of the Cable Act to mean that 
"volume" is a legitimate basis for ditTerentiated pricing between small operators and big ones 

There is no documentation whatsoever placed before the FCC that it costs programmers any more to 
provide cable service to a small company than a big one, let alone 54%’ We believe Section 628 should 
be amended to clarify that programming rates should be based on the cost of providing that sciamcc 

# Fair p(de attachment rates 

This is one source of upward pressure on subscriber rates that easilv can be alleviated by this bill The 
language in Section 204 prohibits the unfair practices of some utilities, and we strongly support the 
provisions of this section 

# Competitive S'etitrality lietu een Telecommunications f^roviden in Rural Areas 

We applaud the Committee's commitment to competitive neutrality This legislation is about removing 
barriers and encoui aging fair eoinpetiti«.'n 1 he law cannot he formulated so that the winner is anointed 
before the competition begins 

Congress should not suh^idi/e one entrant in the market vshile refusing the other Vet. rural telcos 
continue to lobby for special exemptions from or exceptions to opening markets, removing barriers, 
interconnection, access, and interoperability requirements Further, rural telcos continue to seek 
provisions that have the elVect of denvmg small cable both entry into telephony and access to the 
Cnivoisal Service Fund 

We tixist vou will be diligent about enMinne that all providers m the marketplace eniov fair tieatnient in 
this landmark lcgi>laiion 

# Provide reasonablr opportunities for Joint ventures, merf^ers and buyouts 

While compeiuit>n is highl\ desirable, the reality is that most small towns, rural areas, and less viable 
communities may not enjoy the benefits of these new serv ices any time soon unless potential providers 
aic able to work togetlicr Implementation of these services will cost millions of dollars We believe 
that the wise course is to permit potential provkleis to woik together 

Moreover, since small cable operators have taken the risk and built these systems without government 
subsidies or Rl'.A loiins. it seems over-regulatorv to place aibitrary restrictions on who these cable 
operators can work with, partner with, or sell to 




o 



59 



TESTLMOSY OF RICIfARD //. CUTLER 
PRESIDENT SA TELLJTE CARLE SERVICES, I^C 
SPEAKING ON REIIALF OF THE SMALL CABLE BUSINESS ASSOCIATION 
U.S, SENATE COMMIITEE ON COMMERCE, SCIENCE <S TRANSPORTATION 

March 21, 1995 

Good morning Chairman Prcssler and members of the Committee. I want to express to you nw 
appreciation for being invited to discuss the proposed telecommunications legislation and how it 
would artcct small cable TV operators like myself, who primarily serve small towns and rural 
areas 

I began the company in 1980, and we now provide cable service to a total of 10,000 subscribers 
in 57 communities in eastern South Dakota. Our largest system has 829 subscribers, and the 
smallest has 30 Twenty six of the systems have fewer than 100 subscribers Our company built 
most of the systems, bringing cable TV to many small communities for the first time We did it all 
with private money — no universal ser\'icc funds, government grants, or subsidized loans 

1 am a member of the Board of the Small Cable Business Association (SCBA). The Association 
was organized in May. 199.1, as a direct result of the Cable Act and the release of the first round 
of rules and regulations in April, 1993 SCBA now has 350 operator members, mostly in small 
towns and rural areas The member companies seive 1 8 million customers nationwide 

The C'able Act of 1992, and the subsequent FCC rules, have had a devastating efl'ect on many 
small operators We mistakenly believed that because we were providing good service at 
reasonable rates, the bill would not apply to us Instead, Mr Chairman, there are more lawsers, 
economists, and others regulating my company than there are subscribers in most of my systems’ 
And 1 bet not one of those regulators has ever provided any ser\ ice to airal or small town 
America 

Top priority - immediate rate derciptlation Jar small cable companies 

It is interesting to note that rate deregulation in 1984 is what made small operators and small 
systems mure attractive to banks and investors Tor the first time, buying, building, upgrading, 
and operating small systems was appealing to lenders because rates could rise to reflect the capital 
investment. 

However, by 1990, serious efforts were being made to re-regulaie cable rates, and lenders started 
to get nervous about small cable loans As w-e all know, a worried banker is a cautious banker 
When the Cable Act of 1992 passed, followed by the release of the FCC’s rate legulation njles in 
.'\pril, 1993. most small operators found that they no longer had access to any new sources of 
financing, and many of their current lenders vsere trv'ing to get out of the loans 

Plus, the Commission put in place a rate freeze that was suppo.sed to last three months, and ended 
up eflectively lasting for 17 months liecause of the rate freeze, many small operators. 
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particularly those who got into business in the mid to late 80’s, began to default on their loans, 
with real or threatened foreclosure not far behind 

There have been foreclosures in South Carolina, a bankrtjptcy in Kentucky, with many more small 
cable operators well along the road to losing their systems. These are people who provide much 
desired services in small towms all over the United States They are jeopardized by alleged 
“experts'’ who are burying them in hundreds of pages of regulatory' restrictions that the 
Commission itself cannot explain. 

How is a small cable operator with four employees supposed to deal with the same regulatory 
framework as the biggest cable conglomerate? How are we supposed to serve our customers and 
upgrade our networks when our resources must be directed at understanding and complying with 
regulatory requirements? We can’t treat our customers badly. We see them at church and the 
grocery store. Our kids go to school together. 

This is a classic example of the disastrous eftccts of government regulation gone w'ild Since the 
passage of the Cable Act of 1992, the FCC has put out thousands of pages of rules, regulations, 
forms, worksheets, and on and on and on 

We finally took the FCC to court to challenge the Commission’s arbitrary definition of a “small 
company." To what end? The FCC's army of lawyers and seemingly limitless ability to spend the 
taxpayers money has the litigation tied up for the foreseeable future 

We turned to Congress. Sixteen members of the Senate Small Business Committee, including 
you, Mr. Chairman, wrote to the Small Business Administration, instructing them to file an amicus 
brief in support of small cable taking the position that the FCC should adhere to the Small 
Business Act However, the FCC and SBA ignored your message and “negotiated” an agreement 
to speed up a cost study that is now long past due 

A record 65 members of the House Rural Caucus wTOte the FCC expressing their concern about 
the fate of small cable and its customers They got the classic Washington response detailing how 
regulators inside the beltway know better than elected Representatives w hat is best for their 
constituents. 

We believe that small cable was not the target of the 1992 deregulation provisions, but we and 
our subscribers are the victims While this is not a great environment for big cable, big cable is 
not suffering to the extent that SCBA members are. Remember please, we have higher costs per 
subscriber than any others in the industry 

This comes at a time w'hen the Republican Party is calling itself the “Party of Main Street,” and 
the Administration is announcing its commitment to regulatory reform Well, small cable 
businesses are on Main Street, and we certainly need regulatoiy reform 

Being exempt from rate regulation will bring certainty to our financial situation, and that makes 
bankers happy. It is our hope that there will be lenders and investors who are once again 
enthusiastic about small companies which operate small systems 
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Fair Pole Attachment Rates 

As telephone and electric companies move mio video and other competitive serMCcs. it is 
important that they not be permitted to be the bottleneck to competition The Republican dratVs 
pole attachment provisions in Section 204 eliminates a long standing special deal allowing certain 
utilities to hold up. hold hostage or price gouge small operators 

Whatever form the final bill takes. Congress should not on the one hand allow telco’s and other 
government subsidized utilities into the cable television business while allowing those same new 
competitors to be a bottleneck by dictating terms and conditions for small cable operators to 
attach to their poles 

A major source of upward pressure on rates can be alleviated bv this bill is by ensuring fair and 
non-discriminatoi-v pole attachment rates The language in Section 204 prohibits the unfair 
practices of some utilities, and we strongly support the provisions of this section 

Son-iyiscriminatory Fro*f*ram Rates 

Another major issue for us is fair and non-discriniinatoiy rates for progiammmg As you know. 

Mr Chairman, this remains a volatile issue in South Dakota and other rural states It still has not 
been resolved for small cable companies, in spite of Senator Pressler's best elVorts 1 ani told that 
other members of the Committee are also concerned about this problem 

Programming for cable *1 \' is like the food in a restaurant, it is what we veil That should help the 
('ommittec understand vvhv this issue is so imponant to us 

At issue is whether ‘'volume" is a legitimate basis for pricing dilTeienccs between small operatois 
and big ones The word “volume" is never mentioned in the '92 Act In Section 028, 
programmers arc permitted to cstabl'sh “dilTerent pnccs, terms, and conditions to take into 
account actual dilTcrcnces, oi other direct and legitimate economic benefits reasonably attributable 
to the number of subscribers served by the distributor " 

Apparently, the FCC could think of no “direct and legitimate economic bendiis" that were not 
volume related Therefore, in its First Report & Order, adopted April 1 . the FCC stated it 
would "permit vendors to establish pricing schedules based on volume-i elated factors " 7'his has 
resulted in gross disparities charged on a per subscriber basis 

In early 1994, SCBA submitted information to the FCC’ in its rulemaking proceedings showing 
that a typical small system operator pays 54% more per subscriber \h^\\ the largest cable 
companies pay for identical programming However, there was no documentation whatsoever 
placed before the FCC that it costs programmers any more to deliver this programming to a small 
svstem opcratoi than to a vcr>' large one, let alone 54% more’ 

Even worse, the small operator's competitors now have access to programming at non- 
di sen minatory prices by virtue of the other provisions of Section 028 The most expeditious way 
to correct this disparity is to delete Horn Section 628 the language relied on by the FCC' which 
had no other purpose than to justify discriminators' pricing 
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Parity hetu'cen Small Cable Operators and Rural Telephone Companies 

I want to touch briefly on what now is being called “competitive neutrality " It used to be called a 
level playing field, but the truth is out We now know that a level playing field means "What’s 
mine is mine, and what’s yours is negotiable ’’ 

Competitive neutrality is the foundation of this legislation which will serve as this country’s 
telecommunications policy for many years to come Competitive neutrality, and the intellectual 
integrity of this legislation, are severely threatened by the attempts of small and rural telephone 
companies to receive special treatment in almost every competition oriented provision of this bill, 
be it remova! of barriers to entry, access to universal service funds, build-out requirements, 
interoperability, interconnection, etc. 

Through absolute barriers to entry, disparate timetables, special exemptions from opening 
requirements, judgments left to state commissions, or unrealistic buildout requirements, rural 
telcos are advocating provisions which, when closely scrutinized, have the effect of allowing the 
telco to build a barrier around its service area precluding small cable entry at the very same time 
the telco is permitted into cable 

These rural telcos have received decades of REA financing and Universal Service Fund subsidies 
They have guaranteed rates of return, and have established enormous reserves They have no 
need for -- and it is contrary to the principle of competitive neuti aiity to permit-- special 
provisions that give them, etTectively, exclusive access to Universal Service Funds and create a 
barrier to small cable enlr>’ into telephony The net elVcct will be competition in big cities but no 
competitive choices for rural and small tow n America 

Competitive neutrality will not exist unless tnie parity is a.hieved in each section of this 
legislation Once language has been made available, SCU v will be pleased to submit its analysis 
of where disparity has crept into the legislation and parity is lacking 

Joint I’entures, Mer}*crs and Buyouts of Small Companies 

The Republican draft places no restrictions on joint ventures, mergers, and buyouts The 
Democratic draft placed size limitations on these activities Our position is that no restrictions are 
necessary and none are justified 

Why'^ Because unlike government subsidized telcos, small cabie companies have taken the risks 
necessary to build systems and serx'e customers All along the way. that meant making choices on 
financing, expansion, technological upgrades, etc 

Congress may or may not succeed in getting the FCC to stop regulating my 30 subscriber system 
the same way it regulates huge cable conglomerates. Congress may or may not eliminate the 
unfair and discriminatory pricing for programming or the special pole attachment exemption 
enjoyed by certain utilities Congress might mandate parity or it could enact special "disparity” 
favoring telco’s 
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Whatever happens. Congress should not foreclose options for small operators who took a nsk bv 
telling us when, how and to whorri we can sell our systems, merge, or do joint ventures The 
correct policy is no restrictions, and there should not be an artificial ceiling placed m the way 

Some of my fellow small cable operators want to co..'pcte in new areas of telecommunications, 
and we know competitors will be in our business. But we also know that the wonderful new 
w'orld of telecommunications will not come to most small towns and rural areas unless providers 
are permitted to work together. 

These new services are not small ticket items They will require multi-million dollar investments 
Most small cable operators don’t have that kind of money, and we suspect small telephone 
companies don’t either. But, we can make exciting things happen if we can work together I 
urge the Committee to carefully consider and support the benctits of cooperation between 
telecommunications providers 

That concludes my comments Again, 1 very much appreciate the opponunliy to be here today 1 
will be happy to answer any questions the Committee may have 
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The Chairman. Thank you very much. We will be putting the 
full statements of everybody in the record. 

We will next hear from the Consumer Federation of America, Mr. 
Bradley Stillman. 

STATEMENT OF BRADLEY STILLMAN. TELECOMMUNICATIONS 

POLICY DIRECTOR, CONSUMER FEDERATION OF AMERICA 

Mr. Stillman. Thank you, Mr. Chairman. Good morning. Good 
morning. Senator Rollings, members of the committee. 

It was just 5 years ago that this committee was the first in Con- 
gress to see that there was something seriously amiss in the cable 
industry. A bipartisan contingent of committee members recognized 
that the cable industry had abused its market power by blocking 
competition, discriminating against programmers, and raising rates 
to ridiculously high levels. 

This committee recognized the irrefutable evidence that rates in 
those very few markets where there was head-to-head competition 
had cable prices nearly one-third lower than the rest of the coun- 
try. And ultimately, it was this committee that said that $6 billion 
in overcharges to cable consumers was enough. And, through a bi- 
partisan effort, the cable companies were finmly reined in. 

So the logical question to ask is, what has been the result? 

First off, the FCC had a very difficult task. It was called upon 
to regulate a $20 billion industry. And this job was made even 
more difficult because there was essentially no publicly collected 
data about the industry between 1984 and 1992. 

Still, the FCC was required to come up with a regulatory ap- 
proach that would work for the entire country. 

Now, looking at the industry numbers since regulation, program- 
ming rates have come down about $404 million. There has also 
been $827 million in reductions for equipment — such as convertor 
boxes and remote controls. 

To get a full picture of this consumer savings we must remember 
that the cable industry had been raising rates at 3 times inflation. 
So without the rate freeze and the reductions, consumers would 
likely have seen increases totaling another $1.7 billion based on the 
historical trends. 

This consumer savings is also reflected in the consumer price 
index. The CPI for cable is down 11 percent from the trend line 
during the period of deregulation. This represents a savnngs of at 
least $2.5 billion for consumers. 

Even so, these reductions did not eliminate all of the inflated mo- 
nopoly rates or return all excess revenues to consumers. The rules 
represent a good first steg— a down payment of sorts — that leaves 
cable consumers better on than they otherwise would have been. 
The reductions, however, should be greater. 

The cable industry continues to prosper — perhaps more than 
they should — because the FCC did not reduce rates enough. 

AccoT*ding to Paul Kagen Associates, while under regulation, the 
cable industry has increased the number of homes passed, in- 
creased the number of subscribers, increased the revenues from the 
expanded basic tier, increased revenue from premium channels, 
mini-pay services, pay-per-view services, increased the revenue 
from digital audio services, and from other sources. 
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The plain facts indicate then that consumers are doing better, 

“"™,U"rntiSe‘L'd to build in an auton,at,c sunset 

to rate regulation in the law-a point which is almost never men- 
tioned by we industry. The problem for cable operators seems to 
be that the Act requires a competitor to actually be in the market 

before a company can be deregulated. •. tc ■ 

The question CFA has continually been asking itself is, wh^t 
does the cable industry want to do to respond to a competitive 
threat that it cannot do under the Act? 

Can they improve service? 

Can they reduce the price of their regulated tiers to respond to 

a competitor? , 

Yes. The benchmark is only a ceiling. 

Can they increase prices when they add new programming to 

’^^?es^^nd\'hey could do so at a premium above the benchmark 

'^''if a competitor enters the market, for instance, with all a-la-carte 
services, can they respond and do the same. 

Yes. And then those services are totally unregulateU. 

Can they create a tier of new programming m response to a com- 

And thi‘ new tier is also unregulated. • 

And, finally, can they create a package of a-la-carte services to- 
gether in response to a competitor, such as all sports programming, 
all public affairs and news proCTamming? 

The answer again is yes. And these services are unregulatea. 

Any of rese Ictions can be taken by the cable operator without 

any prior approval or authority from regulators. 

There seems to be only one thing that the cable operator cannot 
do, and that is raise its prices for regulated services above a rea- 
sonable level Why would any company in its right mind, wmcn 
fears losing customers to competition from DBS or from the phone 
comoaniGS or from anybody do such a thing. 

The only answer I could come up with is that there is no mean- 
ingful conipetition to cable, and the ^^^cts support this conclusion. 

Direct broadcast satellite service, which was cited by the pre- 
vious panelists, has no more than 500,000 customers nationwide 
right now. That represents less than one-half of 1 percent of the 

caW industry’s market penetration. , , ,, 

There is also a $700 up-front cost for the dish, as well as month 
ly programming fees. And it does not deliver local broadcast sig- 

Tliere is not a single commercial video dial tone ser'dce available 
in the entire country. So there is absolutely no actual competition 

from the telephone companies. „ , , 

And when competition does arrive from the phone companies 
and we think it may ultimately, but nobody knows exactly when— 
the rate regulations will sunset. 

In conclusion, the cable industry promised to behave once before, 
and consumers got stung by huge 'ncreases and n^ 

poor service. The comm’ttee got it right last tune around. Or A be 
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lieves the last thing Congress should do for the second time in a 
decade is deregulate the cable industry before competition actually 
arrives, and put consumers at unnecessary nsk. lhank you, Mr. 

Chairman. rn i 

[The prepared statement of Mr. Stillman follows:] 
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Atlcr the cable industry was deregulated in 1986. consumers were hit with the biggest rate 
increases in cable histoo' Rates sl-vrocketed .it roughly ihree times the rate of inflation. By 
1992 when the industry 'was unally re-regulated. Cl'.A found that cable rates were 28% above 
competitive market levels and cable consumer s were being overcharged S6 billion annually. 

The monopoly cable industry is again asking Congress to deregulate rates betore effective 
competition an-tves Such act'ion will Ukely^esult in a return to the hyper-inflated rate increases 
and other monopoly abuses by the industry that were the norm pnor to passage of the 1992 Act. 
Until actual competition arrives, consumers and potential competitors alike need regulation to 
protect them from abuse. 

Despite industry claims, cable revenue numbers show impressive growth, even in the face of rate 
regulation. While the industry experienced declines in basic cable revenue and equipment 
revenue, increases in other areas went a long way toward making up that decline. So while 
consumers saved about S2.5 billion as compared to historical trends, alter .all ot the revenue 
increases are added, cable industry revenues declined by only S538 million. 



Since the Cable .Act passed in October. 1992. the Kagen Index of cable stiKks has increased by 
47 .S% Over the same period, the S&P 500 increased only 11.2%. Debt financing by the cable 
industry has also climbed to SIO.S billion in 1994 trom S6.9 billion in 1993. Even under 
regulation, it would appear liiat inve.stors and lenders are comfortable with the overall health ot 

ihc mdustr>'- 



The most important policy question tiefore iTongrcss is. what would any reasotiable business 
which was responding to competitive pressures seek to Jo that the cable industry can't do under 
the Acf' The simple answer is nothing The 1992 Cable Act and the Commission s regulations 
irive a great deal of tlexibility to the operators to respond to competition. An operator can do 
just about anything, except raise us prices in response to competition. 



Despite cable industry claims that competition has arrived or that they are feeling competiuve 
pressure cab! ' operators have not been able to demonstrate that a competitor or competitors arc 
serving 15 percent of their market. Even DBS. perhaps the most real threat has accumulated 
less than one-half ot one iiercent of the cable industry s market penetration. 



The idea is simple: once competition amves. rate regulation is no longer necessary. 1110 cable 
industry wants to change or eliminate this test in an attempt to preserve its local monopoly or 
at least' permit price gouging until there is acrual competition. The cable industry de-regulatton 
proposals should be rejected and the effective competition test preserved. CFA urges Congress 
To let the 1992 Cable Act continue to protect consumers from unreasonable rates until actual 
competition amves. At that time, the rate regulation will automatically sunsets under the Act, 



Hie Consumer Federation of Amenca is a non-profit association ot 240 pro-consi^er groups, 
with a combined membership of 50 million, that was founded m 1968 to advance the consumer 
interest through advocacy and education. 
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I. Monopoly Abuses Led to Cable Re-regulation 

In 1984. the cable industry came to Congress and asked to be deregulated. At the time, 
the industry claimed that serious competition was looming from satellite services and wireless 
microwave providers and others. Consumer advocates were concerned about the potential 
dangers of deregulation before competition actually develops. However, based m large part on 
the rosy scenanos provided by the industry, cable was dc-regulated, effective 1986. 

It quickly became apparent that consumers' worst fears were being realized. The 
monopoly cable industry took steps to stifle competition before it staned. Serv ice was terrible 
and in many places remains that way. Consumers were hit with the biggest rate increases in 
cable history. Rates sltyrocketed at roughly three-times the rate ot inflation.' By 1992 when 
the industry was finally re-regulated, CFA found that cable rates were 28% above competitive 
market levels and cable consumer s were bemg overcharged $6 billion annually. 

The data submitted by the cable industry to the Federal Communications Commission 
(“Commission'"! indicated that rates in communities with two cable companies competmg head- 
to-head had rates which were 28 percent lower than in the monopoly markets.' CFA and other 
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public interest groups proposed rules which would have brought rates down to competitive 
market levels and saved consumers vinually all of the $6 billion in overcharges. The 
Commission went only pan way. After the first full year of regulation, cable consumets saved 
approxuriately $2.5 billion in cable programming and equipment charges as compared to 
historical trends.^ While CFA was happy to see some of the overcharges squeezed out of cable 
rates, we still maintain that the Commission should lower rates further to make them reasonable. 

In 1995 it looks like deja vu all over again, as Yogi Berra said The monopoly cable 
industry is agam asking Congress to deregulate rates before effective competition arrives. 
Consumers want reasonable rates and protection from monopoly abuse by the cable industry, 
whether from competitive alternatives or through regulation. Deregulation of rates before actual 
competition arrives will likely result in a return to the hyper-mflated rate incioases and other 
monopoly abuses by the industry that were the norm prior to passage of the 1992 Act. 

II. The 1992 Cable Act i.s Pro-Consumer and Pro-Competitive 

The most fundamental goals of the 1992 Cable Act are to bring the full benefit of 
competition to the cable market by eliminating discnminaiion in program distnbution, and assure 
reasonable rates for cable service md equipment. As a general principle, CFA believes 
consumers are best served by competition. However, consumers want to receive the full benefits 
of competition even when market or other impediments slow its development. So imtil actual 

^Bureau of Labor Stat:.scics, Consumer Price Index, Year End 

1994 . 
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competition amves a suirogate *- rate reductions to reasonable levels and access to programming 
for potential competitors — is needed to protect consumers’ interests. 

'Hie Cable Act is a model tor legislauon designed to protect consumers and potential 
competitors during the transition from monopoly to competition. The Act recognizes that 
regulation of rates is necessary only while a company retains its monopoly or has significant 
market power. The Act mcludes a built-in sunset, so rate regulation completely disappears once 
there is an alternative provider offering roughly equivalent service for consumers. There is no 
danger that rate regulation will prevent monopoly cable operators trom competing t^irly once 
competition actually arrives or that rules which are no longer useful or necessary will remam 
in effect. 

CFA maintains that the only way to determine if a service is a true alternative - a 
competitor - to the incumbent cable monopoly, is whether consumers actually subscribe to the 
alternative. The Act does not require the incumbent cable monopoly to lose a specific 
percentage of market share before it can have it s rates deregulated. The alternative only needs 
to make its service available to half the households in a given market and have 15% ot the 
households in the rnaiket as actual subscribers. This 15% can come from any households in the 
market, whether they currently subscribe to cable or not. Tlie cable industry’s penetration rate 
of roughly 60 percent means rate regulation could actually be eliminated if a ponion of 
consumers in a commumtv who do not subscribe to cable opt for the new alternative, CPA 
believes this is an extremely reasonable standard. Indeed, much of the economic literature 
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defines a fully competitive market as one which contams five or six entities of roughly equal size 
offering equivalent services. 

III. Cable Industry Attempts to Thwan tlie Act 

It came as no surpnse to anyone that re-rcgulaiing a 520 billion industry', especially one 
which was fignimg at every step oi the way. would be no easy task. Although it has been 
difficult, it has certainly been worthwhile for the .'Vmcncan consumer and potential competitors 
who now have a realistic hope of getting a toothold in the business, furthermore, many of the 
problems, delays and much ot the excessive paperwork were generated by the cable industry 
itself and not the .Act. 

.Although the 1992 Cable Act was passed by an overwhelming, bi-partisan super-majonty. 
It seemed that many at the Commission never believed the bill would become law. The agency 
did not appear to take steps to prepare for implc.Tientauon of the Act. As a result, some of the 
rate regulation proceedings got off to a rough start. Once a new chairman was confirmed and 
new staff rcinvigoratcd the implementation process, efforts were made with some success to 
better reficct Congress’ statutory' mandate and improve the rate regulation outcome for 
consumers. 

At the some time, however, the cable industry has attempted to overwhelm the 
Commission and thwart the purposes of the .Act. For instance, many industry filings wasted the 
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Cornmission’s ume .ind lied it in knois by arguing against the plain language ot the Act. The 
following arc just a small sampling of the baseless arguments made by the industry: 



• The Act explicitlv stales that the Commission must assure that rates for Cable 
Pvofi ramming Ser\'ices are 'not unreasonable" ^ Several cable operators, 
including Time Warner. Comcast and TCI claimed that the Commission should 
establish a standard of regulation based on ' egregiousness " instead.^ The 
companies claimed that the Commission could only regulate the 2-5% ot cable 
systems with the highest rates. 

• The Cable Act requires that ail equipment used by subscribers to receive the basic 
tier, including convener boxes and remote control units, must be regulated in a 
cost-based manner.^ If a subscriber requests, this would include an addressable 
convener box or oOier equipment necessary to receive programming on other 
service tiers. Several industry commenters claimed that only equipment used by 
subscribers of the basic tier was subject to this provision. This narrow 
interpretation was explicitly rejected by the Conterence Committee. 

• Some in the industry- also tned to convince the Commission to ignore the actual 
cost language of the Act.'' Instead the companies urged the Commission to set 
pnees based on national average methodologies or load inappropriate costs into 
their proposals.' 

• Several cable industry filings asked the Commission to define a multichannel 
video programming distributor as any entity (including a broadcaster) which 
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makes video programming available.**^ This ignored the statutory requirement 
that for purposes of the effective competition test, the alternative provider must 
offer comparable video programming. It also ignores the fact that Congress 
rejected earlier Commission rules which defined effective competition as 3 or 6 
over-the-air broadcast channels. 



Much has been said about the many pages of regulations and the number of proceedings 
which followed the Act. Most of those pages are not regulations at all. Rather, they contain 
history' and dcscnptions of the comments filed by the parties. This predominantly includes 
responses to the high-powered cable lawyers’ attempts to re-argue the Act and disregard it’s 
plain language as described above. 

With respect to the actual regulations themselves, much of the detail is largely designed 
to protect ihe cable industry, not consumers. For instance, there are hundreds of pages of detail 
which permits the industry to challenge the regulated 'benchmark'* rate as too low. There is no 
corresponding power for consumers to demonstraS; that the "benchmark" rate is too high for 
their particular company. 

The cable industry has also attempted to slow the regulatory process by bringing legal 
challenges to every portion of the Act and every regulation and ruling made by the Commission. 
.Again, the fact that the regulations were completely in line with the plain language and intent 
of the Act was irrelevaj.t to the industry and its lawyers. 



"Cenmenus of Concinencal Cablevision ac 6; TCI ac 13; 
Caclevision Industirxes ac 63; Time Warner ac 11, January 27, 1993- 

6 




BEST COPY AVAILABLE 



o 



ERJC, 



1 




75 



IV. The Cable Industry is Thriving Under Regulation 

When Congress was debating passage of the \971 Cable Act, many in die industry 
claimed that operators would be forced into bankruptcy, the industry would be unable to increase 
program offerings, improve scn ice or compete in the broader telecommunications market. The 
bankruptev's never came, new programming is abundant, there is a new campaign to improve 
service and billions nf dollars are being invested by the industry-. It is time to cut through the 
cable industry rhetoric and look at what’s really liappening in the marketplace. 

Tile industry has ^een increases '^ in all of the tollowing in the past year alone: 

• number of homes passed (up I million) 

• number of total new subscriptions (up 5.29 million) 

• number of basic cable subscribers (up 1.4 million) 

• number of cx->'uided basic cable subscribers (up 1 .08 million) 

• number of ; ay cable subscribers (up 2.01 million) 

• number of mini-pay subsenbers (up 800,000) 

• number of new programming channels 

• enhanced basic revenues (up $229 million) 

• cable television advertising revenues (both local, regional and network up $644 



•‘The Kaqan Media Index, r*>br-cair/ 24, 2995. 
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million) 

• digital audio revenue (up $25 million) 

• home shopping revenue (mostly carried on and owned by cable, up $430 million) 

• mim-pay and premium channel revenue (up $37 million and $293 million 
respectively) 

• Pay-per-vicw revenue (up $112 million) 

The actual industry revenue numbers show impressive growth, even in the face of rate 
regulation. Between 1993 and the end of 1994. the industry experienced declines in basic cable 
revenue of $404 million and equipment revenue of S827 million. During the same period, 
however, new revenues from pay serN'ices and advenising alone totalled $740 million, .^fter all 
of the revenue increases arc added, cable industrj' revenues declined by only $538 million. In 
light of the fact that reasonable rates would have resulted in a 28 percent rate decrease, the 
industry' lias done quite well. 

Just looking at revenues doesn't tell tlic entire stoiy. Stock values of the cable MSO’s 
have risen dramatically as compared to the Standard and Poor’s 500 ("S&P 500"). Since the 
Cable Act passed in October. 1992. the Kagen Index of cable stocks, the primary measuring tool 
for the industiy*. has increased by 47.8%. Over the same period, the S&P 500 increased only 
11.2%. In fact, in every month since passage of the Cable Act, the Kagen Index has exceeded 
tile pre -regulation trend line. CFA does not believe this is the mark of an industry hamstrung 
by regulation. On the contrar>’. investors seem bullish on the industry' and prospects for cable’s 
ability to take on the local telephone monopoly. 
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Another impoaant measurement of investor confidenc*^. debt financing by the cable 
industry, has climbed to SI 0.8 billion in 1994 from $6.9 billion in 1993. This growth has been 
steady since 1991 when there was a "credit crunch" in the banking industry.'" Even while the 
Federal Reserv'e Board was raising interest rates to stave off inflation, banks continued to 
provide private debt to the cable industry. Even under regulation, it would appear that lenders 
are comfortable with the overall health of the industry*. 

In addition to all of these measurements which indicate a very healthy industry/ under rate 
regulation, one need only pick up a newspaper over the past few months to see that the industry 
players seem to have access to plenty of money to invest'^: 

February 1995. Time Warner offers $2.7 billion for Cablevision Industries systems 

h nuary 1995. Tiiiie Warner offers $2,244 billion for Houston Industries systems 

January' 1995. Intermedia Partners. TCI and others offer $2.3 billion for Viacom's 
systems. 

.November 1994. Continental Cablevision offers $i.4 billion for Providence Journal’s 
sy. stems. 

September 1994. Time Warner offers $3.2 billion for Newhouse s systems. 

September 1994. Time Warner offers $337 million for Summit’s systems. 

August 1994, TCI offers $1.56 billion fc/ Tele-cable's systems 

June 1994, Cox Commuincatioas offers $2.3 billion for Times Mirror’s systems. 

June 1994. Comcast olfers $1.27 billion for Rogers Communications’ systems. 

■7aul :<agan TV Finance, Fecerfiber 199*1 news let: tier. 

■ W,i 11 r. i r r.a 1 , F<= b r u a ry* •? , 199 9. 
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The industry has also been active at the state level, including Florida, Georgia, North 
Carolina, Ohio, Texas, Virginia, .Missouri and Anzona, announcing its intention to get states 
to open up the local telephone market to competition. Many cable companies have commmed 
to making the network invesunents necessary to otTer telephone service as we.l as cable. 

And most recently, a consortium made up ot TCI, Cox, Comcast and Spnntjust spent 
S2.1 billion dollars on 29 PCS licenses. Cox also will pay S250 million for a license in southern 
California. In fact, this consortium of cable companies spent more money than any other bidder 
in the entire auction.’^ One has to wonder, where s the substance behind the rhetoric ot the 
cable industry' The evidence is clear, the cable indusuy' has fared well under this pro- 
consumer, pro-competition regulation. Indeed, CFA maintains dial in light ot this and other 
evidence, the Commission should take action to reduce cable rates further. 

V The Cable Industry is Not Compelltl^cly Disadvantaged By The .Act 

The most important policy question before Congress is. what would any reasonable 
business which was responding to competitive pressures seek to do that the cable industry can't 
do under the .Act? The simple answer is nothing. The 1992 C,ible Act and the Commission s 
regulations give a great deal of tlexibility to the operators to respond to compemion. An 
operator can do just about anything except raise us pnees m response to competiuon. It is 
difficult to believe a company that was truly mteresied in responding to competition would take 
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A competitor will most likely enter ' market where it believes it can provide an 
equivalent or better service and charge a lower price than the incumbent. In most cases, the 
re >ponsc of the incumbent would be to lower its pnees and add new services to make it’s service 
more distinctive or more competitive. Under the Coiiunission s regulations, as new services are 
added to regulated tiers, the incumbent can raise the price it charges. There is nothing in the 
I9d2 Cable Act or in the regulations established by the Commission which prevent a cable 
iiperator Irtm responding fairly to competition. 

Hie rate regulation benchmark operates as a cap on prices. If a competitor comes in to 
i market with a lv>wer pnee. the incumbent is completely free to lower its price, without any son 
ot pre approval ‘U certification by tlie Commission or local authorities. What the incumbent 
cannot do is discriminate u e. engage in unfair competition through predatory pricing by 
lowering the price tor some people and not for others in an effort to drive the new entrant out 
lit ihe market) 

In addition to being able u) respond to competition based on rates, the industry has been 
irramed a great deal of tlexibility in the way it can market its services. Cable operators are 
pennitted under the regulations to add new programming to regulated tiers at a premium price 
to consumers .ibove and l>eyond what they would normally be permined to charge under the 
t'cnctimark ' . .igain without any pre-.ipproval or certification. They can add these programs and 
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raise prices whether consumers want the new programming services or not. 

Operators are free to offer any programming service eiuhcr on an a-la-carte or stand alone 
basis or in a package of other a-la-cane services at any time, without first obtaining permission 
from regulators. Tlie prices for these services are totally unregulated . They can also create a • 

new tier of services with new programming which will remain totally unregulated. If a 
competitor enters the market with an all sports tier, the cable operator can respond. If the « 

competitor enters the market with a news and public affairs package, the cable operator can 
rc.spond. E^ch and ever>' one of these things, and more, can be done without the operator first 
obtauung authority from federal or local regulators. 

There is also nothing which would prevent the incumbent cable operator from improving 
the quality of service. The industry has recently launched a program to improve its image in 
an effort to convince consumers that the cable industr>* will provide more reliable sendee in the 
future, including for local telephone service when cable enters that market. Again, the real 
question is what can't the monopoly cable industry do. other than raise rates, in response to 
competition. The answer: Virtually nothing. 

One thing the industr>' cannot do, and CFA urges Congress and the Commission to 
prevent, is upgrade the cable network through excess profits. CFA believes Congress and the 
Commission have a fundamental obligation to prevent any industry from building the information 

M 

infrastrucmre on the backs of captive customers. The cable industry believes this i . except 
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only wuh respect to others. 

CFA has been at the Commission anj in the olfiees of this very committee, at times even 
with the NCTA, to make sure that local monopoly telephone companies are not permitted to 
overcharge local telephone ratepayers as a means of getting into the video business through video 
dialtone. Indeed. CFA and NCTA have gone so far as to file a joint petition and other 
documents with the Commission to establish clear rules to prevent this kind of monopoly abuse. 
In our pennon, NCTA ami CPA saul: 

•'The pending [video dialtonel applicauons demonstrate that the threat of cross o^ubsidy 
r.n,n,L ,!nd '..HI wh re.soect to vdeo dialtone offenngs. notwithstanding earlier 
speculation that existing regulatory safeguards and purportedly eroding mo^^^ power 
oflocal exchange earners had reduced that threat.' '^(emphasis in onginall 

"The coicsequcnces of inaction are clear. If an excessive share of 

assigned to telephone .service, telephone rates will be greater thtm JUS died and 

for video dialtone service will not reflect the full costs of providing that service. 

"Emerging competition may actually increase the danger of cross-subsidies, as the 1^ 
telephone companv attempt to lower the pnees of services potentially subject o 
competition by ra.Mng the pnees of services not subject to 

reduce pnees that should be reduced). Regulators must respond to the mixture of 
competitive and monopoly services with appropnate safeguards. Only when ah teleph^ 
companv pnees are constrained by the presence of compeuuve alternatives will the need 



•'M=,r--rai -ab' - ~.= ievi3ion Association and Consumer reaerat*on 

Nac-onai^-ao^-- Rulemaking and Request for 

of America --i..- egeerai Communications Commission; 

Estaplishment ct a .c-..t soara ecu Television 

April 3, ""^2 at petition to Deny, File No. 'W-P- 

F^ed"Flc'.'' VsFbI" App . A (Affidavit of Leland D. 

Jehnser*,’ it Z-'l . 
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for regulation be reduced. "(emphasis in onginal)'’ 

We believe the same principles, designed to protect captive customers and prevent unfair 
competition, must apply to all sectors of the teleconunumcations market equally. The cable 
industry would apply these principles only to others and not itself. 

Tlie cable industry has argued eloquently that consumers should not be forced to pay for 
the network build-out for competitive ventures of the monopoly telephone company. CFA 
whole-heartedly agrees. We also believe that consumers should not be forced to pay for the 
buiid-out for competitive ventures of the monopoly cable company, whether it is entry into the 
telephone business or improvements to the cable network in response to a competitive threat. 
In either case, the monopoly company would have an unfair competitive advantage at the 
expense of captive customers Indeed, if tliis type of anti-eonsumei', anti-oompetitive pracuce 
were permitted, the result would be both cable and telephone charges far higher than they should 
be. or would be in a competitive market. 

Upgrades by monopoly compames should be done with shareholder money or with funds 
obiamed from the capital markets, just like any competitive venture. If tlie money lenders on 
Wall Street are not willing to take the risk, and it cannot be done through re-investment of 
reasonable profits, then it probably should not be built because it will be uneconomic from the 
outset and will require excessive rates to support it. It certainly should not be built on the backs 

‘'id. Cross - Subsidy Concerns Raised by Local Exchange Carrier 
Provision of Video Diaitione Services, Hatfield Associates, Inc.; 
March 29, 1993 at 1C. 
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of cable monopoly ratepayers. In this case, regulation has not prevented Wall Street from 
supporting cable's build-outs and expansion into other markets. 

The Cable Industry is Trying to Gut die Act 

Many m the cable industry have portrayed attempts to limit rate regulation to the basic 
service tier or to make changes to the "etfective competition" standard as nothing more than tine 
mmng of the Cable .Act. Nothing could be further from the truth. The industry proposed 
changes would cither eliminate regulation of all popular cable programming or all rate regulation 
while their cable monopoly persists. The result for cable customers would almost certainly be 
Significant rate increases. 

In deference to the industry's First Amendment rights, the Act only requires that 
broadcast and public access channels be offered on a basic tier, although the operator has the 
tlexibility to include anything else as well. If regulation were limited to basic cable, cable 
operators would have an overwhelming financial incentive to move all popular satellite-delivered 
cable channels to an unregulated, higher-pnced tier. CurrenUy. approximately 90% of cable 
consumers subscribe to a service which includes some satellite delivered programming such as 
CNN ESPN TNT MTV, Discover*'. .Arts and Enicrtainmeru etc. Under the industry proposal 
then, consumers who wish to receive the programming they have today, will have to purchase 
an unregulated tier of service at a much higher price. 
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Cable programming services like those listed above are the ones which drive the purchase 
decision for most cable consumers. In other words, cable companies want the freedom to raise 
rates on the most popular cable programming because that is precisely where they can get away 
with it while the monopoly persists. CFA believes one of the cornerstones of the Cable Act was 
to regulate all tiers of service under the same formula to prevent "gammg" of the regulatory 
system and to discourage the operators from smpping popular programming out of the basic tier. 
This industry proposal virtually guarantees these abuses will occur and rates will go up. 

VII. ITiere is Little Competition to Cable 

Despite cable industry claims that competition has arrived or that they are feeling 
competitive pressure from Direct Broadcast Satellite (DBS), microwave wireless cable and others 
is totally unsubstantiated. Other than those few companies th-at faced head-to-head competiL'on 
before passage of the Act. cable operators liave not demonstrated to the Commission that a 
competitor or competitors arc ser^'ing 15 percent of their market. 

The effective competition lest is simple, straight forward, and easy for the Commission 
to administer. Hie cable operator and it’.s competitors are required to provide data on 
penetration levels and serv ices areas. The "effective competition" test is simple and easily 
reviewable by the Commission. The DBS industry, which many believe is cable’s most likely, 
near-teim competitor, has developed a measurement of subscribers on a zip code basis. This 
will be made available to the Commission. It will not be difficult to determine when alternative 
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providers of video services are available to 50% of the market and 15% of the consumers in the 
community actually subscribe to the alternative service. 

The idea is simple: once competition amves. rate regulation is no longer necessary. The 
cable industry wants to change or eliminate this test in an attempt to preserve its local monopoly 
or at least permit price gouging until there is actual competition. In essence, the industry is 
asking Congress to permit it to operate as a virtually deregulated monopoly for as long as it can, 
CFA believes the cable industry proposals would cost consumers billions of dollars in excess 
cable rates. 

,Althou 2 h Congress took important steps designed to help spur competition to cable in the 
1992 Act, a review of the market shows that competition is growing very slowly. Even the 
introduction of DBS, which the cable industry points to as the most serious competitor, has only 
attracted at best, 400,000 to 500.000 customers. This represents less than one-half of one 
percent of the cable industry’s market penetration. In addition, DBS requires at least a $700 up- 
front investment in a satellite dish in addiuon to the monthly service fees, and it does not deliver 
local broadcast or public access, educational and governmental channels. Telephone company 
entry into the video busmess remains only a theoretical threat. There is not a single commercial 
video dialtone system operational today, .so there is no actual compciiiion from the local 
telephone companies. 

While competition from a variety of sources may be on the horizon, it has not yet 
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arrived. Competition cannot be wished to a market; that is what happened in 1984 and led to 
massive consumer and competitive abuses. Consumers need protection from the cable monopoly 
until real competition develops. Only actual competition or regulation will effectively constrain 
cable prices and keep them reasonable. Until effective competition develops, the Cable Act 
allows cable operators to respond as any reasonable business would to threats of competition. 

VII. Conclusion 

The cable industry de-regulation proposals should be rejected and the effective 
competition test preserved. CFA urges Congress to let the 1992 Cable Act continue to protect 
consumers from unreasonable rates until actual competition amves. The Act has not prevented 
the cable industry from being a full participant in the information revolution, rather it is simply 
preventing them from competing unfairly and abusing consumers. 
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The Chairman. Thank you. ^ .c 

Mr. Gerald Hassell, senior executive vice president, the bank ot 

New York. 

STATEMENT OF GERALD L. HASSELL, SENIOR EXECUTIVE 
VICE PRESIDENT, THE BANK OF NEW YORK 

Mr. Hassell. Good morning, Mr. Chairman and members of the 

commt^e^k York has had a long and substantial involve- 

ment in the broadcasting, cable television, and telecommunications 
industries. We have extended loans to some of the founding compa- 
nies in these industries, dating back to the late 1940 s in the case 
of broadcasting, and the early 1960’s in the case of cable television. 

During that time, the Bank has been a consistent, long^erm-on- 
ented supporter of the development of these businesses. Today we 
have over $6 billion in loan commitments to these industries, $2 
billion to cable television alone. 

I understand that this committee hopes to create a competitive 
market for telecommunications services. I concur with that objec- 

^^But I am here today because I am concerned that two rounds of 
enormously complex cable television rate regulations enacted over 
the past 2 years may in fact, if left un-remedied, lead ultimately 

to less competition. , j 1 

True competition in telecommunications will only develop it both 
cable television and the phone companies not only survive, but 
flourish. Specifically, I recommend that expanded basic program- 
ming and premium programming should no longer be subject to 

price regulation. , , . 

Regulation of basic programing and certain service activities 
could be retained. This would create the necessary financial incen- 
tives and rewards for future capital investment, while protecting 
the consumer regarding broadcast basic pro^amming. 

Many of us in the banking community believe that the cable com- 
panies are the most likely source of competition for the local phone 
companies. Cable is prepared to invest tens of billions of dollars to 
upgrade their national and local infrastructure with advanced tech- 
nologies These investments would allow cable to build ^sterns 
that will offer enhanced and expanded product offerings, and which 
will compete directly with the local telephone companies. 

However, I question the cable industry’s resolve and ability to 
make these expenditures. Cable regulations currently provide little 
incentive for cable companies to rebuild or improve their systems. 
The FCC takes no account of the cost or vast public benefits 01 re- 
builds and investments for cable. 

FCC regulations restrict the ability of cable operators to respond 
to competitive pressures with enhancements and with alternative 
packaging of their services. In addition, these regulations can only 
be lifted after an operator loses 15 percent of its market share,' 
which is an unacceptably high figure. And perhaps most trouble- 
some is the continuing absence of certainty regarding cable s regu- 
latory environment. The notion that cable’s iionbasic business and 
new ventures will continue indefinitely to be micromanaged by the 
Federal regulators is most unsettling. 
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Cable companies face considerable disadvantage vis-a-vis the 
telcos. Cable bond ratings are consistently much lower. And cable’s 
equity cost of capital is substantially higher. 

At the same time, cable’s financial performance has suffered 
greatly in the wake of rate regulations. Despite continued sub- 
scriber growth, cable industry revenues were flat last year, for the 
first time in history. Major cable companies experienced cash-flow 
reductions of 5 to 10 percent. 

In just the past year, companies representing 17 percent of the 
Nation’s cable subscribers have either merged out of or are in the 
final stages of exiting the industry. . . 

In 1994, the amount of capital that the cable industry raised in 
the public debt market totaled 'mly $1.5 billion, which is an 87 per- 
cent drop from 1993’s level. The entire high yield debt market ex- 
perienced only a 38 percent decline during that period. No major 
domestic cable company completed an initial public offering of eq- 
uity during 1994. 

Our bank has supported the cable industry’s efforts to expand 
and grow for over 30 years, and we continue to believe that cable 
can be a successful long-term competitor. But tod^, in light of the 
cable industrys remlatory environment and the direct and future 
competition from the telcos, it is extremely difficult for us to be 
supportive of the industry’s efforts to build am advanced infrastruc- 
ture. 

By the nature of our business, we are making decisions today 
that have 8, 9 and 10 year implications. 

If Congress will enact some comprehensive measures to increase 
competition in telecommunications and at the same time provide 
appropriate regulatory relief for the cable industry, capital will con- 
tinue to be available to the cable companies. 

We understand and support the need for true competition in tele- 
communications, and we are anxious to see the delivery of the next 
generation of telecommunications services to business users and 
consumers. Thank you very much. 

[The prepared statement of Mr. Hassell follows;] 
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Statement of Gerald L. Hassell 
Senior Executive Vice President 
The Bank of New York 
to the Senate Commerce Committee 
March 21. 1995 

Executive Summary 



Two rounds ol* enormously complex cable television rate regulation 
enacted over the past two years may in fact, if left unremedied, lead 
ultimately to less competition in telecommunications. 

Cable regulations currently provide little incentive for cable 
companies to rebuild or improve their systems. The FCC takes no 
account of the costs or vast public benefits of rebuilds and investments 
for cable: and it has indicated that it has no plans to do so in the future. 
And perhaps most troublesome is the continuing absence of certainty 
regarding cable" s regulator\" emironment. The notion that cable s non- 
basic business and new ventures will continue indefinitely to be 
micromanaged by Federal regulators is most unsettling. 

Our Bcmk has supported the cable industry's efforts to expand and 
grow for over 30 years, and we continue to believe cable can be a 
successful long-term competitor. But today, in light of the cable 
industry's regulatory environment, and the direct and future competition 
from the telcos. It is extremely difficult for us to be supportive of the 
industry's efforts to build advanced infrastructures. 

If Congress will enact comprehensive measures to increase 
competition in telecommunications and at the same time provide 
appropriate regulatory relief for cable companies, capital will continue to 
be available to the cable industry'- 
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Statement of Gerald L. Hassell 
Senior Executive Vice President 
The Bank of New York 
to the Senate Commerce Committee 
March 21. 1995 



Good morning Mr. Chairman and members of the committee. My name 
is Gerald Hassell and 1 am a Senior Executive Vice President of Tlie Bank of * 

New York. 

The Bank of New York has had a long and substantial involvement in tlie 
broadcasting, cable tele\nsion and telecommunications industries. We ♦ 

extended loans to some of the founding companies in these industries dating 
back to the late 1940 s. in Uie case of broadcasting, and the early 1960's, in the 
case of cable telerision. 1. personally, started following these areas as a junior 
banking officer in 1975. During that time the Bank has been a consistent, long 
term oriented supporter of tlie development of these businesses. Today, we 
have over $6 billion in loan commitments to these industries -- $2 billion to 
cable telerision alone. Virtually all the major cable telerision and 
telecommunications companies are our customers. 

1 understand that this Committee hopes to create a competitive market 
for telecommunications sendees. I concur with that objective. But 1 am here 
today because I am concerned that two rounds of enormously complex cable 
television rate regulation enacted over the past two years may in fact, if left 
unremedied. lead ultimately to less competition. True competition in 
telecommunications will only develop if both cable tclcxasion and the phone 
companies not only survive but flourish. 

Specifically. I recommend Uiat expanded basic programming and 
premium programming should no longer be subject to price regulation. 

Appropriate, non-punitive regulation of basic programming and certain sennee 
activities could be retained. This would create the necessary financial 
incentives and rewards for future capital investment while protecting the 
consumer from egregious pricing practices for broadcast basic programming. 

Many of us in the banking community believe that cable companies are 
the most likely source of competition to the local telephone industry. Cable 
television executives tell me they arc prepared to invest tens of billions of 
dollars to upgrade their national and local infrastructure with advanced 
technologies. These investments would allow cable to build systems that \vi\\ 
offer enhanced and expa’^ded product offerings and which wiil compete directly 
with the local telephone companies. 
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However. I question the t able industry' s resolve and ability to make these 
expenditures. Cable regulation.^ currently provide little incentive for cable 
companies to rebuild or irr.prove their systems. The FCC takes no account of 
the costs or vast public benefits of rebuilds and investments for cable, and it 
has mdicated that it has no plane to do so in the future. 

FCC regulaUons restrict the ability of cable operators to respond to 
competitive pressures with enhancements and with alternative packaging of 
their services. In addition, these regulations can only be lifted after an 
operator loses 15 percent of its market share, which is an unacceptably high 
figure. And perhaps most troublesome is the continuing absence of certainty 
regcxrding cable s regulatory' environment. The notion that cable’s non-basic 
business" and new ventures will continue indefinitely to be micromanaged by 
Federal regulators is most unsettling. 

Cable companies face a considerable disadvantage vis-a-vis the telcos in 
their ability to finance upgrades and new systems, WTiile telco revenues exceed 
$100 billion annually, the cable industry generates only about $25 billion each 
year. Cable bond ratings are consistently much lower than those of the telcos, 
and cable’s equity cost of capital is substantially higher. 

At tlie same time, cable's financial performance has suffered greatly in 
the wake of rate regulation. Despite continued subscriber growth, cable 
industry' revenues were flat last year for the first time in histoiy. Major cable 
companies experienced cash flow reductions of five to ten percent. The v'alue of 
cable stocks dropped over by 6 percent from September, 1993 to date, while 
the S&P index rose by 6 percent. And most telling, in Just the past year 
companies representing 1 7 percent of the nation s cable subscribers have 
cither merged out of or are in the final stages of exiting the industry'. 

Cable’s regulatory environment has had a significant impact on the 
industry’s access to capital markets. In 1994. the amount of capital that the 
cable industry raised in the public debt markets totaled only $1,5 billion, 
which is an 87 percent drop from 1993 s level. The entire "high yield" debt 
market experienced only a 38 percent decline. No major domestic cable 
company completed an initial public offering of equity during 1994. although 
several American cable companies operating in the United Kingdom, where 
cable regulation is much more supportive, did successfully undertake initial 
public offerings. 

Our Bank has supported the cable industry’s efforts to expand and grow 
for over 30 years, and we continue to believe cable can be a successful long- 
tenii competitor. But today, in light of the cable industry s regulatory' 
environment, and the direct and future competition from the telcos, it is 
extremely difficult for us (o be supportive of the industry’ s efforts to build 
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advanced infraslmctures. Uy the nature of our business we are making 
decisions today that liave. eiglit. nine, ten year implications. 

If Congress mW enact comprehensive measures to increase competition 
in telecominunicaUons and at the same time provide appropriate r^ulatory 
relief for cable companies, capital will continue to be available to Uie cable 

industry. 

We understand and support the need for true competition in 
telecommunications, and we arc anxious to see the dclivcn- ol a honr< his 

of telecommunications serv ices to business users and consumers, hope .his 
Congress will pass legislation that will allow all of this to otcur. 

Thank vou. 
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The Chairman. Thank you. 

We have 15 Senators here, so I am going to ask for 8-minute 
rounds of questions, and we will have second rounds. 

Mr. Cutler, your testimony mentions an FCC cost study and the 
fact that small cable operators have higher costs per subscribe* 
than large cable operators. Did the FCC take this into account in 
setting small cable's benchmark rates? 

You also discuss a number of problems unique to small cable 
companies across the United States. I guess they would be in Cali- 
fornia and New York as well as every State. Will the deregulation 
effort solve this problem? 

Mr. Cutler. Well, you mention a number of things. The States 
that are involved with small cable operators that are in trouble are 
South Carolina, Kentucky, California, Indiana, 

New Hampshire, Vermont, Mrine, Mississippi, Washington 
State, 

Oregon, Pennsylvania, and Nebraska. These are where there are 
currently preliminary foreclosure and foreclosure proceedings going 
forward against small cable operators. 

You asked about whether deregulation would solve some of our 
problems. Certainly as our banker friend mentioned, certainty with 
bankers is very important. If the small cable operators are dere^- 
lated, we will oe in a position to compete — particularly now — with 
DES, which will mean that we need to broaden our offerings. 

We cannot have systems in these small towns with 12 channels 
of cable. We need to have 20 channels and 30 channels of cable. 


■ 


This will require rebuilding the cable systems. It will require in- 
creasing our offerings. 

And so we need to have that opportunity so that we can compete 
with the MMDS and the DBS providers. 

The Chairman. Mr. Stillman, what would your response be to 
small cable's arguments? And also, last Friday, a Federal judge 
ruled that the regional Bells can begin providing video dial on a 
larger basis — or at least one of them can. It will probably be ex- 
tended to all of them. 

Is there not now enough competition from DBS and the Bells, so 
that there is competition in the cable area? 

So I guess my question is a two-part one, dealing with the small 
cable company issue — how would you deal with that or respond to 
that? Because some of these small towns probably would not be 
wired if it were not for small cable companies and probably will not 
be in the future. 


1 


Mr. Stilu^an. Well, Mr. Chairman, with respect to the issue of 
small systems, we understand that the situation is simificantly dif- 
ferent for the truly small, independent companies, who do not ben- 
efit from the economies of scale and scope of the larger companies 
in this industry. And we have never objected to any attempts at 
the FCC to provide relief for these small, independent operators. 
And that would continue to be our position. 

In addition, we negotiated with some of the small companies 
back in 1992, to try and see if we could come up with some reason- 
able relief for those companies who were going to be burdened, per- 
haps unfairly, in a small number of cases by the 1992 Cable Act. 
But the industry itself and those companies that we were negotiat- 
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ing with had decided at the time that they were going to cast their 
lot with their bigger brothers in the cable industry and try and 
fight for no regumtion for anybody in the industry, instead of try- 
ing to come up with a fix for the small, rural operators. 

The Chairman. Now, this is addressed to anybody on the panel. 
Price controls have preceded a marked drop in cable companies’ 
revenues and overall value. How then have price controls impacted 
access to the capital needed for future investment and risk taking? 

I guess maybe that would fall in Mr. Hassefi’s area mostly. 

Mr. Hassell. Cash flows declined last year, as I said, between 
5 and 10 percent for most cable companies. The basis by which we 
lend to these companies is based on cash-flow, not on revenues. 

To the extent that they do not generate cash-flow, they do not 
have ability to borrow. 

The Chairman. But is that due to price regulation, or is it due 
to DBS and other competition? 

Mr. Hassell. Both. [A brief interruption.] 

The Chairman. Staff tells me that is interference with the police 
channel. 

Senator ROCKEFELLER. Mr. Chairman, I do not know where that 
is coming from, but I certainly think it is appropriate that it either 
be turned off or the person who has it leaves the room. 

The Chairman. Mr. Cutler, you talked about the competition or 
the relationship between the small cable companies ana the rural 
telco' and so forth. Would you expand on that a little bit? 

Mr. Cutler. Well, at this point, we both are very defined in our 
business. But I think we are going to see, through the le^slation 
and so on, that there will be the opportunity for competition. But 
I think in the rural areas what we are going to see are joint ven- 
tures, various kinds of arrangements, so that these new tech- 
nologies can be provided in these communities. But they are very 
expensive. And to duplicate those in the towns the size that we are 
serving is just not realistic. 

So that is why the joint ventures and merger provisions are very 
important. And I think the key thing as far as the cable companies 
are concerned is that we have an opportunity to compete so that 
the rural te’cos will allow us to the table. 

At this point, they are just not prepared to negotiate with us. We 
have tried to talk with them about using joint fiber optics in some 
of these things. They are not prepared to discuss these issues, be- 
cause, in their minds — as we read it at least — they think they are 
going to put us out of business. 

So, if we can have an equal opportunity to be a competitor, 
then — and there is also the provisions for mergers and joint ven- 
tures and so on — I think the economics in those rural areas will 
dictate that there will be joint ventures. And that is how this type 
of technology will be brought to our customers. 

The Chairman. But the list of States that you read, that was 
where there are small companies in financial trouble. But these 
problems would exist in any towns of less than 1,000 or less than 
2,000 people, wherever they exist, the things you are talking about; 
is that not correct? 

Mr. CUTIJ^R. That is true. 

The Chairman. Good. 
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Senp^3r HOLLINGS. Thank you very much, Mr. Chairman. 

The unregulated disruption that we just suffered from the police 
channel brings to mind the fact that the communications people— 
Mr. Neel, you talk about all those regulations — the communications 
people, the broadcasters themselves, ask for regulation as a result 
of just* what occurred back in the twenties. And that is how we got 

the 1934 Act. ^ ^ 

So when you list all the regulations that you put on the chart 
there, you ought to list on the other side, of course, the fact that 
they have got about a $5.5 billion guaranteed cash-flow. They spent 
about $600 million in taxes. They keep New York happy with about 
$1.6 billion in dividends, therea^r investing $1.7 billion in up- 
grading their equipment and going to fiber optic and otherwise. 
Leaving them anywhere from $1 billion to $1.6 billion excess prof- 
its 

That is one of the problems we have here at this particular level. 
They are rich. They are powerful. And there are several of the 
RBOC^s that do not want any deregulation. They like it the way 
it is. And we have had a hard time getting this bill moving. 

So, yes, the regulations were there over a 60-year period, but it 
had not really been too burdensome. If Senator Pressler and I are 
successful and we can get them to unbundle and join the field of 
competition, all of those regulations will go out of the window. 

Specifically, Mr. Anstrom, what we had in cable was almost vio- 
lent intermural. In fact, I refereed almost a fist fight in the back 
room and we came out here and voted 18 to 1 to reflate you folks. 
Thank heavens you are here. We had difficulty with the previous 
representative. [Laughter.] * j t • 

Senator HoLLiNGS. But I am delighted to see you. And I ji^t 
have a lot of confidence in you. And I want to know what is the 
big, dramatic change that would cause us to deregulate further 
cable, other than the provision for the FCC to constantly oversee 
it? 

In other words, yes, you got DBS, but it is, as Mr. Stillman has 
said, less than 500,000 homes, or one-half of 1 percent. You have 
to pay about $700. You have to pay an annual fee. And if I got DBS 
at my home, which I have entertained the thought, then I could not 
get the local channels, which is predominantly my interest, to find 
the local broadcast network programs. 

So DBS has really not brought about any real competition. 

None of the telephone companies have gotten into cable. There 
have been decisions — Bell Atlantic here, a year and a half ago, but 
they are not into it. 

I am wondering why the dramatic change. We saw a^good bill 
pass. In fact, it was the only override of President Bush’s veto in 
his 4-year period. And we held tight to that particular position on 
a vote of 18 to 2 in this committee just last year. 

Now, what is the big change, would you describe for us, that we 
have now competition going and everything else and the cable oper- 
ators are suffering? 

Mr. Anstrom. Senator Rollings, I think several things have 
changed since the last time this committee and Congress looked at 
the question of regulating cable 3 years ago. First of all, cable 
prices have been cut 17 percent already as a result of the FCC reg- 
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ulations. So where we are starting from today is very different from 
the time that this Congress looked at this Question. 

Second, the world is chanring very quickly. 

Senator Rollings. Oh, I Know the world is changing. On the 17 
percent, that was only— we gave you back half— or, rather, the 
FCC gave you back half. Get over on the House side and listen to 
Mr. Markey and the rest of them. They are really peeved at the 
FCC, after we tried to get it back in line to a reasonable profit, 
they gave you back half your profit. You did a pretty good job at 
the FCC level on that 17 percent. 

Incidentally, Mr. Hassell was talking about the investments and 
the bank. And that is not the reaction of the bankers. In other 
words, debt financing by the cable industry has climbed to $10.8 
billion in 1994, last year, from $6.9 billion in 1993, even while we 
had a credit crunch and the Federal Reserve Board was raising in- 
terest rates. That is not the way the financial market looks at it. 
They look at it as a good moneymaker and a good investment. 

Mr. Anstrom. Wml, I would defer to Mr. Hassell on that ques- 
tion. I think he has probably a different view. 

Senator Rollings. I defer to the fact. 

Mr. Anstrom. And I would defer to the banker on those facts, 
Senator Rollings. 

Senator Rollings. This is a banker’s facts, yes, sir, what I have 
given. 

Go ahead. 

Mr. Anstrom. Well, again, I think if you look at the measures 
of capital availability, as Mr. Hassell indicated in his statement, it 
is very clear that lending, our access to the public markets, our ac- 
cess to the private markets, are markedly down from the pre-regu- 
lation period. And, in fact, as I indicated in my statement, the only 
independent analysis of this whole issue was conducted by the Eco- 
nomics Resource Group, which concluded, after looking at all of the 
available options for financing, that the cable industry faced real 
impediments to raising capital. 

And I think. Senator Rollings, if I may I think the other thing 
that has changed, in addition to the arrival of DBS, which ve think 
is a real and vibrant competitor, is the question that is In front of 
this committee and that was suggested by your comments to my 
friend, Mr. Neel, here. 

Which is, what you are expecting from our industry is much dif- 
ferent than the world in 1992. 

When you all passed the Cable Act in 1992, you kept in place the 
restrictions that kept the telephone companies out of our business. 
Those restrictions have now been struck down. The phone compa- 
nies are coming into our marketplace. 

And these are the original 800-pound gorillas, as I indicated. And 
in order to raise the capital to compete with them in terms of pro- 
tecting our own business, as well as providing competition to them 
in their business, so that they do not act anti-competitively, we 
have to raise tens of billions of dollars. And that was not the situa- 
tion in 1992. 

And I think those things arc very different. 

With respect to the question of, well, the telephone companies 
are not providing service yet — I grew up, as I think you know, in 
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the rural Midwest. And I sort of look at this as the way a variety 
store owner in a town looks when he hears that WalMart is buying 
parcels of land outside of his town to put in a WalMart store. 

And it does not take WalMart to be in operation. The moment 
that variety store owner hears that WalMart is coming into town, 
he is going to do everything he can to earn his customers’ trust and 
confidence. He is going to keep his prices reasonable. He is going 
to provide more service and more variety. 

And the simple, legal authorization of the phone companies to 
get into this business is going to be a major constraining effect on 
the cable companies. If not, we are going to be out of business. Sen- 
ator Hollings. I think that is the remity of it. 

And of course, they are already there in. our communities. They 
have a wire in 94 percent of the homes, every business. They are 
out there marketing and selling in every community today. 

Senator Hollings. Well, you are right. They are powerful. And 
like I said, it was intended that they have that monopoly, and they 
have given outstanding service. And one of the big problems we 
have is not to repeat our disaster with airline deregulation, where- 
by we have ruined them all, and now the reflated foreign air- 
linv^s — KLM is taking over Northwest, and British Air, regulated, 
is taking over US Air and all the rest. 

So we have come full circle. We try to learn from those experi- 
ences. But, specifically, you do not think we are going to pass a bill 
that allows the cable companies to buy an RBOCr 

Mr. Anstrom. I do not see that happening. 

Senator Hollings. I do not think tnat is going to happen either. 

Thank you, Mr. Chairman. 

Mr. Neel. Senator Hollings, very briefly. I am not sure I ever 
thought I would be in this room coming to the aid of the cable in- 
dustry, but I think that it is important to point out that what you 
are trying to do with this lemslation is to get people to invest, to 
build out these networks, to Duild the so-called information super- 
highway. It should not matter whether cable is taking its money 
and investing it in its networks or the telephone companies. 

Why do you want to be constantly and terminally refereeing this 
kind of investment contest? 

If you break down these rules, if you minimize reflation, you 
will create dramatic investment, both in the cable industry ana in 
the telephone industry. So the issue of whether one company is 
earning more than another company should not even be a factor in 
this deoate, going forward. 

Senator Hollings. Of course, the object is not to referee the 
fight; it is to try to develop competition. And that is exactly the 
thrust of Senator Pressler’s bill, my bill, and everyone else’s. The 
one under consideration is to try to develop competition, where you 
are bringing in a monopolistic entity, like an RBOC, that is deter- 
mined — and there is no question about our experience here for the 
past 3 or 4 years — they are determined to extend that monopoly. 

And how to put a bridle on that animal is a very difficult thing, 
but we are going to do our best. 

The Chairman. Senator Packwood. 

Senator Packwood. Mr. Hassell, tell me a bit about the Bank of 
New York. I have not heard of it before. 
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Mr. Hassell. The Bank of New York is the oldest bank in the 
United States. 

Senator Packwood. Is it a merchant bank? 

Mr. Hassell. No; it is a commercial bank. 

Senator Packwood. Is it? 

Mr. Hassell. It was founded by Alexander Hamilton. So we have 
been around a long time. And in this particular industry, as I said 
in my statement, we made some of the very early loans to the 
founding companies in these businesses. 

Senator Packwood. I was rather impressed with how deeply in- 
volved you are in telephone, cable and whatnot. Now, I wonder, 
there are lies, damn lies, and statistics. And I cannot make heads 
or tails out of two what appear to be conflicting statements. 

Mr. Stillman says, since the Cable Act passed in October 1992, 
the Kagen Index of cable stocks has increased by 47.8 percent. 
Over the same period, the Standard & Poor 500 increased only 
11.2. You say the value of cable stocks dropped over 6 percent from 
September 1993 to today, while the Standard & Poor index rose by 
6 percent. 

Now, I realize you are slightly a year off. But are those two 
statements compatible? 

Mr. Hassell. I belie\*e they are. We went back to look at Sep- 
tember 1993, when the regulation was enacted, and looked at the 
composite of public cable companies. And that is the decline in 
their stock value, while the S&P is, as I stated, it rose during that 
time period. 

Senator Packwood. Is Mr. Stillman taking an artificial base pe- 
riod, then, going back a year earlier? 

Mr. Hassell. I am not sure how Mr. Stillman came up with his 
numbers. 

Senator Packwood. Well, can you tell me, Mr. Stillman, did you 
go back a year earlier to get that higher base period? Had you 
measured from October 1993, would you have the same figures as 
Mr. Hassell does? 

Mr. Stillman. I am not certain what the figures would be from 
1993. The reason we relied on the numbers from 1992, because 
that is the date of passage of the Act. And we know how the mar- 
kets tend to respond to what Congress does in passing legislation, 
not only simply when the regulations are put forth by the Commis- 
sion go into effect. 

I would also point out that the statistics we have relied on are 
the basic statistics that the industry uses — the industry standard, 
which is the numbers from Paul Kagen Associates. 

Senator Packwood. I am not sure I still understand. 

Mr. Neel, let me ask. You also represent the Bells, in addition 
to everybody else, do you not? 

Mr. Neel. That is correct. 

Senator Packwood. Let me see if I understand the import 

Mr. Neel. The 180-pound lightweights. ILaughter.l 

Senator Packwood. They are like yourself ILaughter.l 

Mr. Neel. Whatever. 

Senator Packwood. I want to make sure I understand Judge 
Greene’s action on Friday that was reported in the press. I have 
not read his decision. As I read it, the Bells were already winning 




99 



court cases to get into cable. If I read his decision correcUy, he is 
saying fine to Bell Atlantic, but it looks like to everybody, go 
ahead, you may pro^am, you may carry, and you can also do it 

interLATA Do I read it right? . j. j ..i. j • 

Mr. Neel. I think that is right. I have not studied the decision, 
but I believe the problem addressed the issue of a telephone com- 
pany taking down a signal off a satellite for distribution. 

Senator Packwood. Right. ^ ^ . t ArrA f.or.a 

Mr. Neel. And that represented a de facto interLAlA trans- 
mission. ^ 1 V 

Senator Packwood. And, in essence, now, the telephone compa- 
nies can get into cable nationwide? , . . .1 

Mr. Neel. We believe, by virtue of the court decisions, they can 
do that. By virtue of Judge Greene’s decision on satellite 
missions, tney now have a vray to take down the signal from t e 
headend. 

Senator Packwood. Right. 

Mr. Neel. There are other regulatory problems in the making, 
and some, unfortunately, could be created by the bill that you are 
drafting. 

Senator Packwood. I agree. , 

Mr. Neel. But, yes. The answer is essentially. 

Senator Packwood. OK. And, again, you have got a three-Bell 
consortium that has hired Howard Stringer from CBS, and it looks 
like they are practically ready to program. This is not in the dis- 
tant future. It is next month as best I can tell. Have I got that 

roughly right? . , ^ ^ , 

Mr Neel Well, I am not sure they are quite there yet. I am not 
totally familiar with their business. But they have certainly got a 
lot of activity going. There is a lot of creativity at work. Howard 
Stringer is one of the aces. And they will be players. I do not think 
they are ready quite yet to do that. . 

Senator Packwood. Although they can buy programming Irom 

anybody else? 

Mr. Neel. That is correct. , , ^ 

Senator Packwood. They do not have to wait to do it themselves. 
Now, Mr. Anstrom, let me ask you this. I am going to assume 
that— and tell me if I am wrong— that every house that is con- 
nected to cable probably has a telephone. There may be some that 
have cable and no telephones. It would be an unusual house, would 

Mr. Anstrom. I will take your assumption, although one of the 
more interesting facts is that there are more homes with TV sets 
than telephones in America. But, yes, I think that is right. 

Senator Packwood. Well, that does not surprise me. You just 
mean more sets. 

Mr. Anstrom. Right. . , - . n 

Senator Packwood. Yes, they w-mld rather watch than talk. 

That part I understand. «• 

Therefore, you, in essence, are going to be faced with very enec- 
tive competition not next year, but in a few months. If I under- 
stand — and Mr. Neel can correct me on this — if I understand the 
technology, the copper wire into the home can carry cable. You do 
not have to do any great restructuring of the wire to the home. You 
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may be doing some fiber optics to the neighborhood, but, to the 
home, YOU can get in with cable now, can you not? 

Mr. Neel. The current generation of what they call twisted cop- 
per wire, it would be difficult to transmit multichannel services like 
traditional cable systems. What you could do is basically drop a co- 
axial cable from the curb into the house. And that is essentially the 
kind of hybrid networks that the telephone companies would likely 
be doing in the near future. 

But it would be difficult with just twisted copper telephone wire 
right now to efficiently deliver multichannel video, such as a cable 
operator. 

Senator Packwood. OK. So you go to a coaxial cable from the 
telephone pole to the house? 

Mr. Neel. Right. Perhaps off a fiber optic trunk. 

Senator Packwood. Ri^t. That I uncferstand. It may or may not 
go to the telephone pole. It may go to the neighborhood. 

But it is not a difficult technical problem, then, to do this rewir- 
ing? 

Mr. Neel. No. But it does require significant investment. 

Senator Packwood. Right. 

Mr. Neel. Because you have got to lay all the fiber into the 
neighborhood. And then you have got to lay new coaxial in, or de- 
velop agreements wnth cable to do that. It is costly and time con- 
suming. And that makes it more difficult to begin, for instance, 
under your scenario, tomorrow, for any telephone company to begin 
providing cable. 

Senator Packwood. I thought the telephone companies were 
going ahead with their conversion over to fiber optics anyway. 

Mr. Neel. Sure. It is important to do that regardless, because it 
IS new technology, it is just a more elegant equipment to provide 
all kinds of signals. And it can be used for all kinds of things other 
than just telephone service. 

Senator Packwood. Now, Mr. Anstrom, let me ask you this. 

The test at the moment on competition is 50 percent of the 
homes and 15 percent of the customers. But is it 15 percent of your 
customers or is it — let us say you have got 1,000 homes and you 
have got 60 percent penetration. You are covering 60. The phone 
company veiw quickly can meet the 50 percent potential test. Is the 
15 percent of your 500 customers or is 15 percent of 1,000 potential 
customers? 

Mr. Anstrom. The latter. Senator Packwood. The homes in the 
franchise area. 

Senator Packwood. And they have to sign up; it is not that they 
could sign up; it is not that it is available? 

Before you have effective competition, they would then have to 
have 150 customers on a 1,000-customer base? 

Mr. Anstrom. Exactly. 

Senator Packwood. Some of which, in all likelihood, are going to 
be some of your customers? 

Mr. Anstrom. If you listen to the telephone companies, they cer- 
tainly think so. Yes, sir. 

Senator Packwood. Do you want to comment on that, Mr. Neel? 

Mr. Neel. Well, we certainly support this effort to get rid of this 
arbitrary 15 percent designation. It is no better than that. And we 
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hope we can win more than 15 percent of their customers. We fully 
expect them to be aggressively getting our customers, because the 
fiber optic technology you mention — not only can the telephone 
companies use this For other services, but cable systems which are 
agCTessively laying fiber as well can use that same system to pro- 
vide telephone services. Which is exactly what you want. 

So those kinds of technolomcal parities exist now. The 15 percent 
is highly arbitrary. We would not want it applied to our services 
any more than cable would to theirs. 

Senator Packwood. Is the current cable wire that goes into the 
house capable of carrying telephone? 

Mr. Anstrom. Yes, sir. 

Senator Packwood. You do not have to do any extraordinary 
conversion that the phone companies would have to do to carry 
cable? 

Mr. Anstrom. To carry telephone service? 

Senator Packwood. Right. 

Mr. Anstrom. We have some conversion involved. Again, in the 
laboratory, we can deliver telephone service over that last mile of 
coaxial cable. As a practical matter, in places where our companies 
are doing that, particularly, I might point out, in a deregulated en- 
vironment like Great Britain, we are using a twisted copper pair 
to deliver the last telephone voice. But with the same kind of up- 
grades — 

Senator Packwood. Are you adding an additional wire to carry 
the telephone or what? 

Mr. Anstrom. Yes, Senator Packwood. The model now in Great 
Britain, which is really the leader because of the kind of environ- 
ment that they have created there, is both the phone companies 
and the cable companies are going to be build the same kind of 
plant, which is fiber optics deep into the neighborhoods, and, at 
least for now, a coaxial cable and a twisted copper pair to provide 
both telephone and video services. 

I would tell you that Cable Labs, our R&D consortium, is actively 
involved in an RFP process, however, which we think will lead to 
major telephone suppliers telling us how to deliver voice over that 
coaxial last mile. 

Senator Packwood. And my last question is to Mr. Neel. 

You think you will get rid of your twisted copper and simply go 
to a coaxial cable, rather than just attempting to lay the equivalent 
of a cable in alongside your twisted copper? 

Mr. Neel. I think there will be interim steps to provide full serv- 
ice. We will start, just as Decker said, with a combination of twist- 
ed copper and coaxial. In some cases, there will be fiber running 
right up into the homes — in perhaps new developments where it is 
economically feasible. There are all kinds of ways to do it. 

I would point out one thing. Even though the technology is com- 

f ^arable, and as Decker said, they could very quickly move into te- 
ephony, the rules that will govern the sale of those services and 
the hole management of those networks are vastly skewed toward 
burdens for the telephone companies and very few restrictions for 
the cable companies. 

We applaud them. We simply think there ought to be de-regu- 
latory parity, to allow us both to compete on the same terms. 
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Senator Packwood. Thank you, Mr. Chairman. 

The Chairman. I am going in the order of arrival here. 

Senator Burns. Thank you very much, Mr. Chairman, 

STATEMENT OF SENATOR BURNS 

I would just ask that my statement be part of the record. And 
I do not have very many questions, because we have been down 
this road so many times that it is unreal. I never will forget, way 
back in 1989, when we sort of froze the folks here. And, Roy, you 
were around at that time. 

[The prepared statement of Senator Burns follows:] 

Prkpared State.me.nt ok Senator Burns 

Mr. Chairman, I want to take this opportunity to thank you and Senator Rollings 
for having this hearing this morning on Telecommunications Policy Reform to dis- 
cuss the important issues of Cable Rate Deregulation, Broadcast Ownership and 
Foreign Ownership. 

These issues, wnile perhaps new to any legislation to reform our nation’s tele- 
communications policy, have been discussed extensively over the past few years. I’m 
glad to see that theyre being discussed today because all three are important ele- 
ments to truly comprehensive telecommunications reform. 

Chairman Pressfer, Senator Rollings and the other members of the Committee 
and our staffs have been working very hard to arrive at legislation that has as its 
benchmark comjxtition and deregulation — so that consumers will truly benefit 
through lower prices, more and better choices and an improved standard of Quality. 
These are the elements that I will use to evaluate any telecommunications legisla- 
tion that winds its way through the halls of Congress. And these arc the elements 
that I will consider when listening to the testimony of our distinguished panelists 
in front of us today. 

I am no stranger to the debate on cable rate regulation. In 1992, I was a very 
vocal opponent of the rate regulation provisions in the Cable Act. 1 thought it was 
bad policy then and I think it’s still bad policy today, perhaps even more so in the 
face of increased competition for telecommunications services. At a time when we 
should have encouraged cable companies to enhance their networks and provide ad- 
ditional, new programming. Congress chose instead to tic cable’s hands behind its 
back by rolling back rates and providing re^latoiy uncertainty. 

Now, as we look to allowing full competition for all telecommunications services, 
some would suggest that we keep cable’s hands tied thmugh continued rate regula- 
tion. 

I disagree. Only through deregulation can we achieve true comp<^*tition. 

In the broadcast marketplace, broadcasters arc operating under archaic rules that 
better suited the 1950’s than the 1990’s. As we quickly approach the 21st century, 
it is time that we reeva’ . ite regulations that so strictly govern the broadcast indus- 
try. Whether it be caLie/television cross-ownership, national ownership limits for 
radio and TV or the newspaperAjroadcast cross-ownership restrictions, yesterday’s 
reflations may not be appropriate for tomorrow’s broadcasting marketplace. 

It is clear that the broadcast environment today is the most competitive it’s ever 
been and eveiy indication is that this trend will continue. In this new climate, com- 
petition is perforniing today what regulations provided in the past. ..diversity, local- 
ism and preservation of free over-the-air broadcasting that serves the public interest 
at large. But we must eliminate unnecessary regulations imposed on the broadcast 
industry because, if we don’t, competition will only take us so far. 

As we look to reform our nation’s telecommunications policy, we must also recog- 
nize that the world in which we now live has changed substantially over the past 
several wears. Thanks to technological advances, people from all over the world are 
now within reach of each other. 

For those of us who cherish the rural nature of the states in which we live, wo 
look to telecommunications to allow us to compote in tho global economy, learn at 
the beat educational institutions and receive the most up-to-date medical advice that 
individuals from around the world can offer.. .all without leaving our own backyards. 

But we cannot expect to have the world opened up to us if, at the same time, we 
continue to close our markets to countries wanting to compete in the United States. 
It is important that we provide free •narket acce.ss to other nations If we expect 
them to open their markets to our own businesses. This market access and competi- 
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tion, if reciprocal, is vital to the economic development of the United States and 

other nations competing in the global economj^ i forward 

Competition and deregulation-the hallmarks of 8“*^, J 
to hea^ from our panelists today on how we can use these pnnci^s to ®8UbUsh 
the National Information infrastructure to move America forward. Thank you, Mr. 
Chairman. 

Senator BURNS. Mr. Stillman, have you ever seen a regulatory 

bill that you did not like? [Laughter.] ^ . 

Mr. Stillman. Well, a regulatory bill that does not have as one 
of its goals to bring competition so the regulation can ultimately go 
away. That is a regulatory bill we absolutely dislike. 

Senator Burns. Then you would oppose the repeal of the lya/ 

Mr. Stillman. We do. Well, we oppose repeal of the Act until 
there is actual competition. The idea that you can measure com- 
petition by simply having something available is, we believe, a mis- 
take. Because until consumers are actually subscribing to that al- 
ternative, you have no evidence that it is viewed as the public as 

a comparable service. , . . i * _ 

Senator BURNS. What I fail to understand is, in a re{^mtory en- 
vironment, it has been my experience that you never did see any 
kind of viable competition ever come into an area where you have 

a regulatory environment. • i „ 

Mr. Stilijvian. Well, Mr. Neel and others would certainly say 
that, under their extreme regulatory environment, they are facing 
lots of competition from competitive access providers and the like. 
We would argue with their characterization of how much competi- 
tion there is. But, nonetheless, competition does seem to be devel- 
oping both in the cable industry and in the telephone industry. 

The question is not whether it is developing; the question is 
whether there is enough competition so that it can act to constrain 
nrices, like a competitive market otherwise would. 

Senator Burns. Well, I understand that. But what we have got 
here between what Mr. Neel represents and Mr. ^strom rep- 
resents is an area where one is regulated and the other one is not 
in that specific area. So you are just allowing a lot of folks to do 
a lot of nibbling around the edges that are taking away the base 
and the ability for the telephone companies to get in the business. 

I feel very strongly that we have to repeal the Cable Act and to 
open that up, and also make the entry regulations the same for ev- 
erybody who wants into the business. , . r- 

And Mr. Hassell over there is quite right in his figures. 

In other words, we have seen the capital dry up for expansion 
of new programming and of new things going on whenever we re- 
regulate. Because I was one of those folks that did not want to see 
that regulation go into effect in the first place. 

Mr. Neel, tell me about your deployment of your fiber, and then 
your fiber/coaxial combination. I know our co-ops and rural tele- 
phones have been very active in deploying fiber. They operate out- 
side the regulatory environment. I want to know what progress the 

telephone companies have made in this. , , , 

Mr. Nkkl. Well, there are more than 1,000 telephone companies 
that belong to our association, and a couple of hundred more that 
do not. And all of them have different timetables because they i^l 
have different regulatory environments, they all have difierent fi- 
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nancial situations. As we said earlier, they will move as quickly as 
they can, depending on their ability to invest. 

This is one area where you can clearly stimulate investment in 
places like Montana and throughout the countiy in rural areas. Be- 
cause if the telephone companies and the cable companies do not 
have the ability to invest in now plant and infrastructure that is 
costly and takes quite a while to get a return on that investment, 
they are not going to be able to do it. 

It is not going to happen by magic. The taxpayers are not going 
to be able to do it. So these private companies have to do it. 

All the companies are doing it differently. Some will go early 
with twisted copper for telephone service, and coaxial for video. 
Some may even use some hybrid satellite technologies. 

The terrific thing about all of this is that — and to dispute Mr. 
Stillman somewhat — the availability of competition is very impor- 
tant, because, frankly, with DBS, with telephone companies poten- 
tially, and cable, ana all other kinds of providers, if someone does 
gouge customers, if someone does abuse their market, there are 
very few entry barriers now that would allow that to come in. 

So it is happening all across the board. Regulation does need to 
come down to free up investment from all these players. 

Senator Bukns. Tell me about the role of the State PUC’s. 

Mr. Neel. Well, it is critical. Every State governs the provision 
of local telephone service. There may be one or two that are in- 
volved in cable. But the State PUC’s govern the way the rates are 
set, the way service is handled. 

Most of them— 40 of them — ^have proceedings under way to blow 
open the local telephone marketplace, to insert competition rapidly. 
Six are wide open — virtually no limits whatsoever to competition. 
So they have a critical role for the provision of local service. That 
is important in many respects. 

It is important for competitors to be able to get into telephony. 
And it is import nt for the telephone companies to be relieved from 
some things, such as severe rate-of-return, cost allocation refla- 
tion, in order for the phone companies to be able to get into ^ese 
other kinds of services, to compete. 

Senator Burns. Mr. Anstrom, do you want to comment on that? 

Mr. Anstrom. Well, I think that the reality — with respect to the 
State PUC question — I think that obviously they have a very criti- 
cal role in terms of the regulation of telecommunication services. In 
some cases, they do regulate cable companies, in terms of cable reg- 
ulation. And I certainly agree with Roy that, again, a flexible regu- 
latory environment, that acknowledges this very quick development 
of competition— competition that has developed in part because of 
the 1992 Cable Act and the program access provisions in the Cable 
Act — is changing this world, again, very quickly for all of our com- 
panies. 

Senator BURi^s. Mr. Cutler, you mentioned about real competi- 
tion from DBS and the direct channels. Do you really think that 
they can be really considered, because they cannot get access to 
local programming, that they arc really a strong competitor right 
now, a strong enough competitor to be acknowledged to your rural 
cable companies? 
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Mr. Cutler. The answer is yes, Senator Burns. Most of our cus- 
tomers have access to the off-the-airs by a simple ^ 

that is how they were recemng telewion 

was built. So they all have the networks and the public cable i v 
available over the air And so that is available with an antenna 
and an A/B switch, and they have what they need. 

Senator BURNS. I think Senator Gorton has a question for you, 
and I am not going to — we were sort of talking about that— -and I 
a?n going to let him handle that. But I thank you for coming today. 
That is all the questions I have. 

The Chairman. Senator Stevens. aiqcLo 

Senator Stevens. Mr. Chairman I merely comment that Alaska 
really is not in the footprint, as I understand it, of DBS. ^tho 
than^hat, as Senator Bums said, I think we have been down this 

trail before. 

I do not have any questions today. 

The Chairman. Senator Ford. , . 

Senator Ford. I do not want to be called a ditto head, but 1 am 
going to agree with my friend from Alaska. (Laughter. 1 

Senator Ford. We have been down this road before. And I t 

^ lS" mf "usf^ask one question. Mr. Anstrom, tell me about this 
18-inch dish. I mean what can it do? I see a lot of places you can 



buy it. You can buy it at lots of places. j j « j nnur fV^pv 

REA^s sell it. Maybe 700 to 800 they have ordered, and now they 

are ordering that many more. 



re oraenng tnat muic. . , . . 

In my part of the country, you just do not get cable. 

Mr. Anstrom. Right. 

Senator Ford. And then, when you get a dish, as we have been 
through this, then you scramble the dish. And so we cannot do 

^^Tell^mTIbout this little 18-mch sucker out there. (Laughter.] 

Mr. Anstrom. It sounds like I am ready to make a sale here, 

^^Se^to^°FORD. No, not if you scramble the damn thing. (Laugh- 

ter 1 * 

Mr Anstrom. I am glad you have asked that question. 

Because I think that one of the things that has 
very dramatically in the last year has been the ^ 

br^dcast satellite services. Currently, two major companies are 
now providing high-powered services from a satellite, ^ich &'^?ws 
a customer only to need an 18-inch dish, rather than the big ' 
bath that you and Senator Rockefeller and others are familiar with, 
in areas where cable has not been available. ^ i 

That 18-inch dish and that high-powered satellite is capable o 
delivering 150 channels of digital television, absolutely crystal, per- 
fect cleaf pictures. And that provider-in this case the pnncipal 
one being direct TV, which is a subsidiary of General 
available every single program that the local They 

'“AnTl’wOTiM brdcar'w.th this commitue We 

committee to change that provision of the Cable Act. Those are re- 
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tailed now throughout the continental United States — Senator Ste- 
vens is right that Alaska and Hawaii currently do not have a foot- 
print for this satellite — but they are being retailed — you can go to 
any Circuit City store here in the Washington area and buy one 
of those dishes. You can go to Sears. 

The National Rural Telecommunications Cooperative, an affiliate 
of the REA’s, makes these available. And in fact, they announced 
last week that they will help finance the cost of this msh for rural 
customers in REA districts. 

The price of that dish currently is $699. That is a steep bill for 
some people. But I think one of the things that is important, as you 
all well know, the price of these products are going to come down 
dramatically. The price of cellular phones came down 55 percent in 
2 years. The price of the VCR came down 35 percent in 2 years. 

Last week, again, at the satellite convention in Las Vegas, 
Hughes announced that they are authorizing three new manufac- 
turers to begin manufacturing dishes next year, and that the prices 
.11 1 _i 1 down to $399 next year. 



nels, against 150-channel competitor that has all the programming 
we have and a low retail price that increasingly will be financed 
by the distributor, I think that is competition. Senator. 

Senator Foili). What will it cost me as a customer to purchase 
an 18-inch dish, other than the $699? I mean do I pay the satellite 
owner? How much? And can he scramble all 150 channels? So 
when I buy the dish, we go back to the same problem we had with 
the bathtub. 

Mr. Anstrom. You would still pay a fee to the distributor of 
those programs. There are whole packages of proCTams offered by 
the distributors. You could buy a small package of programs for as 
little as $5.95 a month. You could buy the whole load of 150 chan- 
nels. 

Senator Ford. Regardless of what I do, it is still controlled by 
somebody else? 

Mr. Anstrom. Yes. Typically, in the rural areas, that is distrib- 
uted through the local REA now. 

Senator Rockkkkdlkr. Mr. Chairman, if I could just interject to 
the Senator from Kentucky. 

You pay a substantial amount for DBS. And then for 30 days you 
get all kinds of things free. After 30 days, all of a sudden the 
things do not become free. And then they call you up and they say, 
well, now if you want to see these things, you are going to have 
to pay $395 or $495 dollars. 

So the rules change 30 days after you get the set. 

Senator Ford. I have been througn this, and that is what we had 
with — we have different kinds of States. We have some that have 
vast territories and they are sparsely settled. We have mountain 
areas where the cables will not go. And then we try to work out 
something to get them the television, and then they are prevented 
from receiving it because somebody else owns the end product. And 
so we are scrambled. 

^d now we are seeing the little 18-inch dish that does all these 
things. It is just like you get no interest for the first 30 days, but 
then, after 30 days, wham, the interest goes up to the double dig- 




system offering, on average, 40 chan- 
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its. So it is not as sweet and light out there. And I am looking at 
rural coverage more so. The money is in the urban areas. But you 
have got the small operator and others out there that have — they 
will never be able to compete as long as you can have an 18-inch 
dish. 

I thank you, Mr. Chairman. 

The Chairman. Senator Lott. 

Senator Lott. Thank you, Mr. Chairman. I just want to thank 
the panel for being here this morning. It has been a very interest- 
ing presentation. But, in the interest of hearing the next two pan- 
els, I am going to defer my questions, too. 

The Chairman. Senator Ashcroft. 

Senator Ashcroft. I subscribe to the wisdom of Senator Lott. 

The Chairman. Senator Dorgan. 

He has departed. 

Senator Gorton. 

Senator Gorton. Mr. Cutler, I just have one question or one 
clarification. I just wanted to get it straight. You want us to de- 
regulate the prices you can charge to your customers, but further 
regulate the prices that your suppliers can charge you? 

Mr. CuTUiR. Well, you could take it that way. 

Senator Gorton. I do take it that way. [Laughter.! 

Mr. Cuti>:r. The issue is this, sir. What happened was that we 
had our rates to our customers regulated, but there was no regula- 
tion on our cost, and so our cost had gone up dramatical^, particu- 
larly our programming, which is our bread and butter. That is the 
food for the restaurants. We have to have that in order to provide 
the product that the customer wants. That was not regulated. So 
our costs went up and our prices were regulated. 

Now, what we are saying is, with regard to the price for the pro- 
gramming, there has always been this wide difference between 
what the large providers pay and what we the small providers pay. 
Now we have DBS in our back yard. That is the large provider. 
They are buying this at the low rates, and so we will not be able 
to compete over time and provide the additional programming un- 
less we are given the opportunity to buy the programming at those 
same competitive rates. We do not want any advantage, we just 
want to be able to buy it at the same rates as the larger providers. 

Senator Gorton. But when it comes right down to it, you want 
the Government to regulate, essentially, the prices you can be 
charged, but you do not want the Government interfering in what 
you can charge to your customers. 

Mr. CuTLKR. If the programmers would be controlled by anti- 
trust, we could force them to lower the rates. But unfortunately, 
programming is not covered by antitrust and so they have been 
able to take advantage of the small cable operators. The bread pro- 
ducer, the one that sells the buns at the hamburger stand, cann^ot 
charge more for the local hamburger stand than they can for 
McDonalds. But unfortunately, in cable the programmers, the 
HBO^s the Time Warner’s, the Viacom’s, are charging 54 percent 
more to us, the small hamburger stand, than they are to McDon- 
alds, ^ , r 

Wendy’s, Burger King, and those fellows, and therefore we can- 
not compete. 
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if* I could just briefly add for the record, 

^ with respect to the people I represent, which includes 

the cable program networks, this is something that Mr. Cutler and 
I strongly disagree on. 

Senator Gorton. I suspect you do. 

Mr. Anstrom. And I would say to the committee, there is a proc- 

allows complaints to be filed at 
the FCC and for these kinds of business disagreements to be ham- 
mered out ^ere, which I think is the appropriate mechanism. 

Senator Gorton. Thank you, Mr. Chairman. That is all I have. 

The Chairman. Senator Kerry has departed. Senator Breaux. 

Senator Breaux. Thank you, Mr. Chairman. 

Mr. Angstrom, I guess the question is can you get growth in a 
regulated industry? And it seems like an awful lot of people that 
want to get into your business, even though you have got rate regu- 
lation on the services that you offer. It seems like there is competi- 
tion. More and more people think that while you are regulated, it 
IS still a good thing to get into and they are knocking down your 
door to get into your business, even though you have to follow rate 
regulation. I guess your argument is “Look, we need deregulation 
in order to be able to compete, in order to be able to do more 
things. But there are a lot of people who think the situation is just 
tine, and th^ would jump into it tomorrow if they had the oppor- 
tunity to under the existing conditions, without the control of vour 
rates. 

Mr. Anstrom. Well, of course, I think the critical difference, Sen- 
ator Breaux, is that in that case the competitors are not subject to 
regulatory restrictions that we are. And, for example, 
the DBb services, 

I think it is important to underscore, are not subject to any of 
the regulations that affect, putting aside pricing, the way in which 
we can package and market our services. In many ways those re- 
quirements are as onerous or more difficult for us than the pricing 
restrictions. And of course, I think, as Mr. Neefs testimony sug- 
gests, if thev get into the cable business, they certainly do not 
think that they are going to be subject to the Cable Act require- 
ments m terms of pricing regulation, and in fact they would not be 
under the terms of the Cable Act. 

We think this is a good business. We want to stay in it. We are 
committed for the long term. 

Senator Breai^. Well, is it just the larger companies that have 
done very well, Tiine Warner and Cox Cable, that have done ex- 
tremely well financially under the existing rate regulation system? 

Mr. Anstrom. Well again, I do not think that anyone has done 
extremely well. Senator Breaux, under these regulations. I think 
the most important fact, here, is that for the first time in the his- 
tory of our industry, even though subscriber growth did occur 
under regulation, the revenues for our industry did not increase 
from 1993 to 1994. And I think perhaps the most telling indication 
01 the impact of these rules is that 14 companies — and these are 
not small companies, these are large to midsized companies — have 
already voted with their feet, and they have left the cable industry 
either merpng or consolidating with other companies. And I think 
as you look at the twin forces of new competition and restrictive 
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regulation, many of these companies are very concerned about how 
th^ are going to make a go of it. 

Even the larger companies, I think, while they certainly generate 
some cashflow, are, as I think Mr. Hassell has testified, encounter- 
ing real problems in terms of raising capital in the capital markets. 

Senator Breaux. Are you satisfied with continued rate regulation 
on the lower tier? 

, Mr. Anstrom. I have said privately to many members of this 

committee, and I would say publicly today, that we could accept 
continued regulation of the broadcast basic tier, which in many 
cases provides a lifeline service for people; for example, who sub- 
¥ scribe to direct broadcast satellite. And it provides an antenna 

service for many people who do not receive over-the-air broadcast- 
ing very clearly. 

Senator Breaux. What would prevent, then, a cable company 
from pushing everything up into the upper tier or expanded tier 
and just having maybe one station on basic tier? 

Mr. Anstrom. The Cable Act requires us, as you know, not only 
to carry local broadcast signals, but also to create a package in 
which those are included. Most cable systems have already created 
two packages of service. One is a broaacast basic tier of the locally 
retransmitted broadcast signals. The other package is the package 
of services that include the popular cable networks. And so the 
Cable Act itself has really already stimulated the development of 
those two packages in most systems in the country. 

Senator Breaux. Roy, can telephone companies compete with the 
cable companies on the basis of price for services? I think your tes- 
timony talked in terms of telephone companies must do a lot of re- 
wiring in order to compete in the cable business and that would be 
very expensive, in fact. 

Mr. Neel. Our companies are very competent; they can compete. 
A number of telephone companies already provide cable. These are 
very small rural companies that operate under the rural exemp- 
tion, and they do so nicely. They do so without burdensome sepa- 
rate subsidiary requirements, and this is an important point, that 
even if these phone companies are allowed to get into cable under 
the court action and under what this legislation may do, you are 
still going to mandate fairly severe separate subsidiary require- 
ments. There are requirements that telephone companies get, what 
are known as 214 waivers at the FCC for video carriage, and the 
draft that we have seen earlier even delays entry for 1 year, with- 
♦ out delaying entries for any of the competitors into telephony. 

So while we think long-term our companies can compete, if the 
rules are fair and if there is a parity. There should be the least 
possible regulation, and it should be the same for all players. So 
yeah, we think we can compete. 

Senator Breaux. Is it necessaiw for the phone companies to get 
rate regulation relief in the cable industry before you would get 
into it, or not? 

Mr. Neel. Is it necessary for us to get rate regulation for tele- 
phone services, before you would want to get into that business. 
Can you get into that business under the existing rate regulation 
structure for cable? 

Mr. Neel. Yes. Yes. 
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Senator Breaux. Thank you, Mr. Chairman. 

Mr. Stillman. May I just add a point, Senator? There has been 
a lot of discussion of this issue of regulating the basic care and 
what that would mean. It sounds like the cable industry wants the 
Congress to regulate only the thing that most customers can get for 
free from another source, and they do not want regulation of those 
unique programming sources like CNN and ESPN and MTV and 
others that are the things that drive the purchase decision of the 
cable consumer. 

Senator Breaux. Are those not things that would be available 
through other markets or from other avenues? 

Mr. Stillman. Well, they may be available from other markets. 
All this discussion of DBS, I do not believe they have even manu- 
factured a million dishes yet in this country. There are 62 million 
cable subscribers in this country. They pass virtually every home 
in the country. So it is sort of apples and oranges. 

Our concern is not to keep the cable industry under regulation 
any longer than absolutely necessary to protect consumers from 
monopoly abuses, but we believe we do need rules for this transi- 
tion, and nobody can say exactly how long the transition is going 
to take. 

Senator Breaux. Thank you, Mr. Chairman. 

The Chairman. Senator Hutchison. 

Senator Hutchison. Thank you, Mr. Chairman. I appreciate 
very much your holding these hearings, because I believe that 
there was a great mistake made by Congress in the regulation of 
cable companies, and I think it has caused a sea change in the in- 
dustry, and I hope that we can correct some of those issues while 
we also open deregulation in the whole telecommunications indus- 
try. 

I have been working to try to make sure that all of the entities 
that might come online would have a level playing field. And I 
have also been trying to protect the cities’ interests in their rights 
of way usage. I wanted to ask Mr. Anstrom a question regarding 
that issue. I believe that telecom services are subject to telecom 
right-of-way authority and cable is subject to cable franchise au- 
thority. Do you agree with that? 

Mr. Anstrom. In terms of the current laws that operate now? 
Senator Hutchison. Well, no, as we move into the new era 
where we will continue to have those separated lines. 

Mr. Anstrom. Well, certainly with respect to cable we would cer- 
tainly, in terms of our cable business, remain subject to regulation 
under our local franchising authorities. With respect to tele- 
communications services, I think, as Mr. Neel has generally indi- 
cated, most of the regulation of telecommunications sei*vices comes 
from the State PUC level, with, as I understand it, some minimal 
right-of-way judgments about street cuts and things with respect to 
the telephone company’s activities in the community. That is my 
understanding of the current situation in most States today. 

Senator Hutchison. Well, in most States. I know it does differ, 
but generally there is a delegated authority for rights of way pro- 
tection. But do you aCTee that the telecom units that come in, even 
as we deregulate and have new technologies, should remain with 
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telecom right-of-way, and cable franchising should remain as cable 
fi* 0 Jiclii siriE? 

Mr. Anstrom. In general, if I can answer your question this way , 
and if I am not being responsive, please ask me again, but we have 
no problem with the general rule of parity that cable services of- 
fered by the cable company and the phone company; and telephone 
services offered by the cable company and the phone company 
should generally be handled in the same way. I will say, oenator 
Hutchison, that we have grave reservations about anything that 
would allow the local municipality to extend its regulatory jurisdic- 
tion beyond its local cable franchising in terms of the quality ot 
services or issuing new franchises or those kinds of things, which 
I think there is an abundant record in the video business, provides 
a lot of opportunity for municipal mischief, frankly. 

Senator Hutchison. Well, thank you. I just want to make sure 
that everybody has a level playing field as we come into this 
era and I want to leave as much regulation out of it as we possibly 
can’, but I also want to make sure that one entity does not come 
in and pay all the fees and lay all the rights-of-way and then a 
competitor comes in and does not have to do that and therefore has 
lower costs, and it would not be fair. 

Mr. Anstrom. We understand that. , . i 

Senator Hutchison. So as we go through this we need to keep 
the level playing field. 

Mr. Anstrom. Absolutely. 

Senator Hutchison. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Senator Snowe. t • • i. 

Senator Snowe. Thank you, Mr. Chairman. It is interesting to 
listen to the testimony here this morning because it is clear there 
are some contradictions in terms of whether or not there is com- 
petition, no competition, or you allow competition or not, and Mr. 
Neel, you mentioned in your testimony that one of the myths is 
that ’Federal legislation is not necessary to allow cable to compete 
against local telephones. And in fact, is that right? 

Mr Neel. No, actually, the reverse of that I think is what I said. 
Legislation is not necessary to allow telephone companies into 
cable, because we have won these court victories. I may have 

misheard you. , . , . . ■, j ^ n 

Senator Snowe. No, the Federal legislation is needed to allow 
the cable industry to compete against the local exchange industry 
is in number 6. 

Mr. Neel. Oh, yes, I am sorry. That is correct. 

Senator Snowe. And vou made reference to Decker ^strom and 
a study of competitive barriers in States indicating that /do ot the 
50 States have removed some of the barriers to competition. Where 
they removed the barriers, was it in areas where there could be ef- 
fective competition? , 

Mr Neel Well, each of the States have used different criteria, 
and it is our expectation that all 50 States will have opened up 
these markets enectively to allow not only the cable companies into 
the telephone business, but every other kinds of competitor, as 
well. I do not think there have been problems associated with doing 
that. 
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Senator Snowe. So in other words, the cable companies have 
gone into areas where thev think it could be profitable for them in 
areas in which the States nave opened up to competition? 

Mr. Neel. I suspect that is right. 

Senator Snowe. In nonresidential markets? 

Mr. Neel. Sure. I would expect that would be correct. 

Most of the competition has been for business customers, so far. 
Very little, in fact virtually no competition for residential tele- 
phone. 

Senator Snowe. Then are you saying then that it will not be 
competition in the residential markets if we were to lift the bar- 
riers for rate regulations? 

Mr. Neel. Well, this is an enormous problem, and I am sure you 
are going to get into this later in the year on issues of universal 
telepnone service. There are parts of this country where competi- 
tion for residential telephone service will be a long time coming. In 
fact, cable offers probably the best opportunity for facilities-based 
competition, because they have networks. So they may be their 
early on. But much of the talk and the cry for opening up the local 
telephone market and let us in relates to coming in and taking 
away high volume, very profitable, business customers, and it is 
going to be an issue of concern for a long time how you protect 
those telephone customers in rural areas where there will be very 
little competition. 

Senator Snowe. See, Mr. Anstrom, my concern is, and I would 
like to have you respond to it, is on this issue, because I voted in 
1992 for the Cable Act, and I hear what you are saying this morn- 
ing in terms of the impact since that time in terms of decline of 
profitability, although I understand, and decline of revenues, al- 
though I understand that is also a matter of question. The real 
issue is whether or not competition will exist in those areas. 

My concern is, and I do happen to represent a rural State for the 
most part, but even in areas where NYNEX, for example, could 
compete in cable programming, that will be a few years before they 
are on line, and that is the most urban area in our State. So what 
is to ensure that we will not have protection against increased 
prices if we repeal the Act of 1992? And I think that is essentially 
the concern of many of us on this committee who represent rural 
areas, is exactly what is going to happen? 

Mr. Anstrom. And as I suggested in my opening statement, our 
industry is very sensitive to that concern. We know that this is a 
controversial issue, and has been for some number of years. I think 
I would answer your question several ways. First of all, as I sug- 
gested in discussing with Senator Ford, 

I think it would be a mistake, as Mr. Stillman has suggested, to 
underestimate the competitive impact of DBS. As Mr. Cutler said, 
he views this as a real competitive threat in rural cable systems 
in South Dakota today. And as those dish prices come down, and 
they will in 1996, that is a very potent competitor, particularly as 
the price of those dishes is financed. 

Beyond that, as I suggested earlier, I think that any cable com- 
pany in this interim period, from the time that they are authorized 
now to provide telephone service, and the telephone companies are 
authorized to provide cable service, to the time they actually turn 
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on their plant, that a cable company has an enormous constraint, 
and it is this: that if you know that the 800 pound gorilla, NYNjEX 
in this case, is getting ready to provide cable service, the last thing 
you are going to do is to alienate your customers. That cable com- 
pany is going to have to work hard to win their loyalty and trus^ 
to do a better job on customer service, to offer better products, and 
if they do not, they are writing a prescription for going out of busi- 
ness. And I cannot think of a better constraint than that, and that 
is what is different than 1992, The 1992 Act specifically kept the 
restriction on the phone companies, and DBS was a dream, not a 
reality. 

Senator Snowe. But the average price of a DBS is what, $700? 
What do you expect it would be in a couple of years? 

Mr. Anstrom. Well, next year, based on what we heard in the 
satellite convention last week in Las Vegas, that price will be down 
to $399, and particularly in rural areas, addressing your specific 
concern, the REA’s have already indicated that th^ intend to help 
underwrite the cost of that for their customers, i think you will 
find other distributors doing the same thing. 

Senator Snowe. You mentioned the definition of effective com- 
petition. Could that not be a way of which to address yOur prob- 
lems in terms of the percentage of subscribers, from 15 percent, to 
reduce that number? 

Mr. Anstrom. Well, I think you have two problems there. First 
of all, that suggests a niarket-by-market test, where in effect we 
‘ are competing against people — namely, DBS and the regional 
phone companies — who operate on regional and national Bases. 
And the first race here is the race for capital. And I think as the 
investment banks and others look for financing, they are not going 
to pick one market at a time, they are going to look at the indus- 
try's ability to raise capital. That is the first test. 

The second is that as soon as you begin applying specific percent- 
ages of how many people actually subscribe, you actually create a 
very perverse incentive, which is that the cable system that does 
very well — has a competitive price, provides great service, has a lot 
of programming — remains regulatea because people do not buy the 
competitor; whereas, the company that does not do very well, and 
therefore a lot of people subscribe to the alternative, they are the 
ones who get the flexibility to price and package their program- 
ming. 

Senator Snowe. Well, I guess it is a matter to be seen. I under- 
stand the position of the cable industry. I am also concerned about 
what might happen to the rates of rural subscribers. And it is my 
greatest fear that what is going to happen is we do deregulate and 
we are going to see these rates go right back up again. 

Mr. Anstrom. We understand that. Again, without being repet- 
itive here, I think that fundamentally there are choices that people 
have, and will have, that are going to constrain prices. 

Senator Snowe. It is when those choices come on line, that is the 
issue. 

Mr. Anstrom. Well, one is there today, in terms of direct broad- 
cast satellite. 

Senator Snowe. Yes, but that is still an expensive option for 
most people, frankly. A lot of people in my district and my State 
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could not afford to spend $700.. So I am lust wondering. I do n^ 
disagree with what you are saying and what we need to ao. ^ 
woniering when that is going to happen. And that is 
sion, and that is what also we have to try to resolve. But Pmnt 
is that when is that going to happen in terms of effective comi^ti- 
tion fo That people do have a choice in terms of Providers and of 
course hopefully^ in terms of quality of service and price. I think 
that is the major problem. ^ „ 

The Chairman. Senator Rockefeller.' t <?on 

Senator Rockefeller. Thank you, Mr. Chairman. I think Sen- 
ator Snowe is on a good line of cmestioning, and 1 would address 
this to Mr. Anstrom and also Mr. Stillman. I heard a lot during ^e 
health care debate about how prices were going to come down be- 
cause competition was going to be out there in the free market, and 

some of that is in fact happening. 

Whether the quality is any good or not is a matter of another dis- 
cussion. But the point is, they always said do not do anything to 
us in Government because we will take ^ 

Now, cable is sending mixed messages, I think, and I would like 
to have both of you try to give your interpretations to ^^|P 
derstand this. You say, Mr. Anstrom, when Senator Snowe talks 
about cable prices in rural areas going up, that 
sitive on this issue, which is a classic what you ought to be say- 
ing” statement. It ^oes not mean it is true. DfeS, if any such serv- 
ice were available in some parts of West Virginia, would cost about 
$1000 if a person took some of the options. And th^ would rep- 
resent 5 percent of the entire income of the average West Wn^rna 
family of four, except that in rural areas it is likely not to be as 
high as $20,000, so it is probably closer to maybe 10 percent of 
their entire income. So hence, would they make that choice; hence, 

is that really competition? • j tv. 

But I get different messages. Cable people come in and they say, 
now, we are going to get into phones. And 97 percent of American 
homes can be served by cable, we are doing digital compression, we 
are doing all kinds of things, and we are going to be ready to go 

into homes with phone service. , ^ c tv.q„ nohio 

That implies a lot of capacity, a lot of cpnfidence. Then cable 
comes in and they say oh, we are the most b'gbly leverag^ indus- 
try of any telecommunications industry, and in fact one RbUO is 
bigger than all of us put together. So how can you call us big. bo 
we are highly leveraged, one RBOC is higher than all of us, more 
than all of us, and yet on the other hand we are ready to go into 
the phone service, and oh, by the way, do not worry about prices 
going up because we would not do that because competition would 
force us to do that down, or as you say, DBS, or anybody who 
would fool with that, is going to put themselves out of business. 

I am suggesting, along with Senator Snowe, that that may not 
be the casein points of the country that we represent. I would iust 
like to get both of your views on this statement that in fact, like 
health care when the Government was fiddling around with it in 
the Truman era and the Nixon era, that prices went down for a 
couple of years and the Government got bored and moved away, 
and prices went way, way up. And the Republican ^ere ji^t 

deregulates everything, including second tier and small cable corn- 
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panies and all the rest of it. What is the guarantee that DBS being 
the only live competitor that you put out there — I am suggesting 
now would be highly unaffordable to many of our people; therefore, 
there would not be competition — why would there not just be a 
substantial amount of price raising to allow vou to do what you 
have to do because you are so highly leveraged? 

Mr. Anstrom. Let me start to answer that question this way, 
Senator Rockefeller, which is to compare, I think, the two options 
in front of this committee. And the question you raise about will 
prices increase? — which is what I really hear you asking here, if 
there was deregulation 

Senator Rockefelijer. That is what I am really asking. 

Mr. Anstrom [continuing]. The. fact of the matter is that prices 
are going to increase in many cable systems whether you deregu- 
late us or not. Prices are increasing under reflation. And the rea- 
son that is the case is because we are a business whose costs in- 
crease every year. And as you, I think very appropriately, point 
out, our costs are particularly going to increase because of the in- 
vestments we hope to make to compete with the phone companies. 

Senator Rockefeller. But the price increases go through either 
a municipal or some other public entity before^ granted. I 

mean, there is some touch of the public there, right? 

Mr. Anstrom. Precisely. And I think therefore if the goal here 
is reasonable cable prices, is that best achieved by having 250 peo- 
ple at the FCC and 33,000 municipalities micromanaging the busi- 
ness? Or is this newlv competitive marketplace which people have 
legitimate concerns aoout in terms of, will it constrain prices? Will 
that yield a reasonable price for cable service? And I think that is 
the first question. 

The second question, though, is that if you conclude that you 
want to keep price regulation on cable, then the next question is 
are you confident that cable can indeed, given its leveraged posi- 
tion, raise the tens of billions of dollars necessary to compete with 
the giant phone monopolies*? ^Jid I say that that way for this rea- 
son: If you look at the entire structure, the comoetitive theory of 
the broad legislation in front of this committee, the theor>' is that 
you are going to allow the Regional Bell companies to move into 
manufacturing, information services, burglar alarm services, infor- 
mation services, cable, other areas, and that their potential for 
anticompetitive behavior is going to be checked because they are 
going to have competition. / id then you look around, and who is 
going to provide that competition? 

And I would submit to this committee it is us. We are the other 
wire, and if we do not have the financial and investment environ- 
ment to make those investments, those tens of billions of dollars, 
then the net result is that this committee and this Congress will 
have opened up a Pandora’s box in terms of extending the regional 
phone companies’ monopolies, and you will never close it again. 
And that is really the broad issue at stake here. 

So will cable prices go up under dere^lation? Sure, but they are 
going to go up under regulation as well, and the question is, what 
is the broader issue at stake here? 

Senator ROCKEFELLER. No, that is not the entire question. I 
mean, the question is also proportionality, the difference between 
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a completely deregulated environment and an environment which 
is regulated in which prices are going up in any event, and even 
to the extent that they allow you to say we are going straight into 
the phone business and have the wherewithal to do that. 

Mr. Anstrom. Well, and again, I think that what I would argue 
is that we think that the presence of DBS and the imminent entry 
of the phone companies is going to constrain the prices increases 
that we take in a dere^lated environment. And again, I would 
come back to the point I think I made earlier with Senator Rol- 
lings, which is that if I am a cable company and I want to compete 
for the long term with that local phone company, if that is where 
I am headed, the last thing I am going to do, assuming I am ration- 
al at all, is poison the environment in my local community by tak- 
ing price increases that my customers judge to be unreasonable. I 
mean, I have just committed economic suicide if I do that. 

Senator Rockefeller. Well, you have not where we have our 
farm in West Virginia because the local phone company out there 
is something that you have never heard of, and it covers about 
three counties. So I do not see them as a big threat. 

Mr. Anstrom. Well, they may also be into the cable business, 
however, tomorrow. And again, 1 think, as Mr. Neel has indicatea 
here, there is no reason that they would not be in the cable busi- 
ness. Many rural telephone companies are entering, and they cer- 
tainly have adequate capital, much of it financed in terms of being 
in business for more than 100 years. 

Senator Rockefeller. We just went off circular dialing a couple 
of years ago. [Laughter.] 

Mr. Anstrom. I think I notice that I am on thin ground here. 
Senator Rockefeller, that I am not going to pursue in terms of the 
specific area you talk about. I just think that if you look at this 
overall environment here in terms of the presence of DBS, and 
again, I think everything you know about direct broadcast satellite 
and what we know about the cost of cellular phones and about the 
cost of a VCR, but that dish price is coming down. It is going to 
come down from $700 to $400 next year. And in rural areas, the 
REA’s are going to finance the cost of that dish for rural customers. 
They announced that last week. 

Senator Rockefeli^R. If I could just have a chance for Mr. 
Stillman to answer and give his view of that, I want to say as a 
predicate to both of you that I want to see competition and a ma- 
jestic array of services available for people out there. I want to see 
this happen. I just do not want 10 percent of the incomes of some 
of my rural folks going to see that happen. 

Mr. Stillman? 

Mr. Stillman. Senator, Decker’s answer really makes clear that 
the industry simply cannot sit here and say cable rates are not 
going to skyrocket again. That is the fundamental problem. Nobody 
is saying that they should not get a reasonable increase to reflect 
increases in cost or increases in franchise fees or any other sort of 
reasonable factor like that. The question really is how much are 
they going to increase? Are they going to skyrocket or are they 
going to climb at three times inflation until the competition is actu- 
ally there in the market with an alternative for consumers, or is 
there going to be a reasonable cost-based increase? 
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Under the 1992 Cable Act, it is a guarantee that the increases 
will be reasonable and cost-based. If they add new programming to 
a regulated tier they are going to get more money for that regu- 
lated tier, and that is as it should be. What they snould not be al- 
lowed to do is simply jack up their rates while they maintain their 
local monopoly, and not give consumers anything new in the bar- 
gain. They also said that they would not raise rates because of 
their concerns over their long-term health and the relationships 
4 with people so they could provide telephone service. Well, at the 

same time they are in here asking this committee to allow them 
to sell out to the cable companies, so in other words to eliminate 
the most likely facilities-based competition. It just does not make 
• a whole lot of sense. 

I would also point out that the cable industry seems to be able 
to raise a good deal of revenue under the Cable Act. They have just 
spent $2.1 billion on PCS licenses. They were the highest bidder in 
the PCS auction, so that they could try and get into that business. 
They have spent over $15 billion just since June 1994 buying each 
other up, acquiring cable systems. There does not seem to be a real 
problem with raising funds. 

Last, Decker has raised this so-called independent study a num- 
ber of times. I have a letter here that I will be glad to make avail- 
able for the record which makes it pretty clear that the folks who 
were organizing this study were only going to pay the institutions 
that were doing the research if they came out with the appropriate 
result, if they came out with a finding that the financial commu- 
nity's view of the Cable Act was that it had a negative effect on 
the industry. I will make this available for the record. 

[The information referred can be referenced in Committee’s files.] 

Senator Rockefeller. Can I see that? 

Mr. Stiluvian. Ceilainly. 

Senator Rockefeller. Mr. Chairman, I have a statement I 
would like to enter into the record. 

[The prepared statement of Senator Rockefeller follows:] 

Statement of Senator Rockefeller 

Mr. Chairman, to make an obvious point, this is an imoortant hearing. I know 
you are anxious to complete this Committee’s work on legislation to reshape the na- 
tion’s telecommunications policy. We are surrounded, on a daily basis, by the rapid, 
* even stunning changes in communications and the convergence of formerly distinct 

technologies. We need to reipond with legislation that fits the demands of the mod- 
em world, and yet we also need to make informed decisions that are in the interest 
of both the public and our vast telcomm industp^. 

^ I commend Chairman Prcssler, Senator Hollings, and other members of this Com- 

mittee for their continued hard work to craft bipartisan legislation. 

One specific point I want to make is my belief that we must not lose sight of our 
goals of protecting and advancing Universal Service, while designing measures to 
allow competition to develop for all communications services. I say that because 
both are essential to the economic growth and well being of the citizens of my own 
state. West Virginia, and the entire nation. 

This is one more hearing that gives us the chance to reevaluate regulations put 
in place over sixty years ago. These rules have an enormous impact — they govern 
the market place of our broadcast industry, and have immense implications for 
American business opportunities at home and abroad. There is no question that now 
is the time to seriously evaluate the effective ness of vhese rules and revise those 
that no longer reflect the realities of the marketplace. 

When markets become competitive and consumers arc assured a choice, we need 
to deregulate and revise government oversight. 
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I look forward to this moming^s discussion on how, through reforming our tele- 
communications laws, we can promote a more competitive marketplace that will 
provide consumers with greater choice, better service and the fulfillment of the 
promise of new technolomes. 

i^ain, we should not let partisan politics and inactivity threaten the reputation 
enjoyed by our country as the world leader in research, development and deploy- 
ment of information technolo^. We must act on the opportunity we have at this 
moment for comprehensive r^rm of a rixty year old system of rules and regula- 
tions. 

Mr. Chairmsm, I am eager to continue to work with you and mv 
colleagues to put forth effective, bipartisan legislation that will 
guide our telecommunications industry into the next century. 

The Chairman. Thank you. This concludes this panel. If the 
room would stay in order, I want to thank the witnesses very 
much, and we are going to very quickly bring the next broadcast 
panel forward. I want to thank everyone for waiting, and I want 
to thank the Senators for their excellent questions. 

We will now hear from Mr. Bertram Ellis, President and CEO of 
Ellis Communications; Mr. Edward 0. Fritts, President and CEO 
of the National Association of Broadcasters; Mr. Preston Padden. 
President, Network Distribution, Fox Broadcasting Company; ana 
Mr. Jim Waterbury, Chairman of NBC Affiliates Association. 

And there will be order in the room here. 

We will start with Mr. Bertram Ellis, and we will ask each mem- 
ber to summarize their statement to 5 minutes, and we will place 
the entire statement in the record, and we thank you very much, 
and that will allow additional time for Senators questions. 



STATEMENT OF U. BERTRAM ELLIS, JR., PRESIDENT AND CEO, 



Mr. Ellis. Good morning. Thank you, Mr. Chairman. 

Thank you for inviting me to testify before the committee today. 
I am the founder and CEO of Ellis Communications, which cur- 
rently owns six broadcast television stations, two radio stations, 
and the sports programming company Raycom. I am here on behalf 
of a coalition of 16 entrepreneurial broadcast groups which own a 
diverse group of broadcast stations located in markets throughout 
the country. I have three pomts to make this morning on behalf of 
this coalition. 

First, the FCC’s local ownership rule, the duopoly rule: This rule 
bars the ownership of more than one television station per market 
by any company. This rule is no longer good public policy. This rule 
was put in place at the advent of television when limited media 
outlets threatened competition and diversity. This scenario is no 
longer valid. 

Second, as you write the legislation that will relax the regula- 
tions that affect the other segments of the communications indus- 
try, many of which were discussed in the previous panel, in order 
to promote competition, competition that will further develop the 
world’s greatest television system, we implore you to not ignore the 
local broadcaster and leave the local broadcaster frozen with the 
regulatory policy that was written and implemented before I was 
even born. Congress needs to set a legislative agenda to permit the 
local broadcaster to own more tnan one television station in a mar- 
ket in order to compete as a multichannel provider in a multi- 
channel marketplace. 
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Third, relaxation of the local ownership rules does serve the pub- 
lic ikiterest. The local television station has a unique opportunity 
to provide local news and public service pro^Tramming. But this pro- 
gramming is very expensive to produce, extremely expensive for a 
new television station, in many cases prohibitively expensive. Re- 
laxation of the local ownership rule will permit broadcasters to 
enter into unique arrangements that will permit new stations to 
get on the air or financially disadvantaged stations to provide 
‘ news, public service, and other local programming that they could 

otherwise not afford to do. This will enhance competition and bene- 
fit the community. 

Let me amplify on these points. The video marketplace that ex- 

* ists now is entirely different from the marketplace that existed 
when the local ownership rules were last examined, again as was 
discussed quite at length before. We have had a significant increase 
in the number of television stations since this rule was last exam- 
ined. But now we have 150 channel cable systems. We have MMDS 
systems, we have wireless systems, we have direct broadcast by 
satellite systems, and soon, probably, we are going to have video 
dial-tone delivery to evei7 household in the country by none other 
than the phone company. 

Each of these alternative sources of pro^amming is a competitor 
with the local broadcast station for auaience, and more impor- 
tantly, is an increasingly strong competitor for advertising reve- 
nues. Advertising revenues are the life blood of local broadcast tele- 
vision. That is our only source of revenue. And in the foreseeable 
future I see that not changing at all. Local advertising revenues 
are the only source of revenue we have to fund our investment in 
local news and public service programming, the only thing that will 
differentiate us from the majestic array of services that will be pro- 
vided in the future. And this income stream — again, our only in- 
come stream — is subject to increased fragmentation by very power- 
ful multichannel providers in the world of tomorrow. Already, the 
cable operators in our markets have created market-wide 
interconnects to permit them to offer system- wide advertising 
across the many MSO's that might serve a marketplace. 

And now the trend is toward clustering, a scenario which will 

* permit one MSO, one cable operator, to own and control all the 

cable subscribers in a marketplace. At that point they will have the 
efficiencies in that marketplace to compete head-on for all of the 
advertising revenues which, again, serve as the only source of reve- 
ls nue to fund local pro^amming investment by the local broadcaster. 

This trend will continue, and it will jeopardize the ability of the 
local broadcaster to invest in local news and public service pro- 
gramming and to invest in the technology that will permit us to be 
competitive in the world of tomorrow. 

But I am not here to sing the blues about broadcast television. 
Broadcast television is a good business, and can continue to be a 
go >d business. We are not asking for special considerations, a leg 
up on the competition, or to turn back the clock. We want to thrive 
and survive in a competitive multichannel marketplace so we can 
invest in local news and public service prog-amming. To that end 
we are searching for innovative solutions to marketplace changes. 
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One such solution that already exists is the local marketing 
agreement, a term that I hope vou are familiar with, but an LMA, 
as it is abbreviated, is basically a joint venture between broad- 
casters within a marketplace to permit them to generate economies 
of scale through some type of joint operation. Those economies can 
then be used to invest in local news and public service program- 
ming. There are perhaps 50 LMA's in existence in the country right 
now. My company participates in one, and we compete against two, 
soon to be three, or these LMA's in our marketplaces. The vast ma- 
jori^ of these LMA's have permitted a new station to actually get 
fimded and get on the air or a financially disadvantaged station to 
offer programming that it otherwise coula not afford to do. As a re- 
sult, there have been greater options for viewers, advertisers, and 
proCTammers, and improvements in the quality and the quantity of 
local progp-amming and local news programming. 

In summary, we are asking that you establish in the telecom leg- 
islation an explicit policy to permit the ownership of more than one 
television station in the market so that local broadcasters can be 
multichannel providers in a multichannel marketplace. Further- 
niore, we ask that you direct the FCC to permit the continuation 
of the LN^'s and/or a conversion of the existing LMA’s into owner- 
ship. All in all, this will encourage innovation and result in more 
voices, more diversity, and more competition in the marketplace. 

Mr. Chairman, at the dawn of the digital age, we urge you to 
change the policy that was written and implemented in the era of 
black and white tV. Thank you. 

[The prepared statement of Mr. Ellis follows:] 



it 





"X 



121 



Testimony 

of 

U. Bertram Ellis, Jr. 
CEO, Ellis Communications 



Before the 

Committee on Commerce, 
Science and Transportation Committee 
United States Senate 



March 21 , 1 995 



* 




ERIC 



U. BERTRAM ELLIS. JR. 
SUMMARY OF TESTIMONY 



Mr Ellis founder and Chief Executive Officer of Eilis Communications testifies on 
behalf of a group of six television broadcast companies The group asks that 
Congress, as part of ;ts telecommunications reform legislation give specific policy 
direction to ensure that the Federal Communication Commission (FCCi’s fccai 
ownership or duopoly rule which prohioits ownership of more than one teievsicn 
station ;n a single market, is '■eiaxed, 

Tne Current version of the television local ownership rule was adopted by the FCC 
in 1S6J at a time when scarcity of media outlets limited competition ana 
programming diversity Since that time there nas been a substantia! increase .n 
trie number of bioadcast television stattons and m other video technology ana 
Outlets, including caoie and DBS and video cassette rentals At the same time 
local television is subject to increasing competition for advertising dollars For 
example cable ooerators through torming market-vvide ’interconnects” and 
’’clustering” of local cable systems, are now ccwertul competitors for advertising 

Advertising is the sole source of revenue for ^ocal broadcasters m contrast to their 
competitors The ouoooiy rule of the FCC orevents the television industry ^rcm 
making the operational and economic adjustments that are needed to thrive m the 
new media marketblace Local marketing arrangements iLMAsi a type of joint 
venture ihat generally involves the sale by one station of blocks of time to another 
station that supplies programmir^g ana sells advertising to nil that time are 
particularly beneficial These arrangements nave enabled distressed stations tc 
remain on the air and new stations to be built 

Congress should establish a legislative policy to permit ownersmb of more than 
television station ’p a market with the goal of strengthening the abmty of 
crcaccasters to survive and compete .n 'ooay s marketplace Congress should aisc 
direct the FCC to cermii the continuation and conversion to owi'iership of existino 
LMAs 
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Mr Chairman and Mambars the Committee tnank you fc? inviting me here 
toaay to testify on teiecommunications reform legislation The policy you set in this 
:ea;slation will determine the future of locally-oased television broadcasting <n this 
country 

I am the fcunaer ana chief executive orf.cer of E.iis Comn-.L.nications -- a 
company comprised of six television oroadcasi stations, two radio stations a sports 
orcgram pi eduction company and a multimeaia software company I am pleased to be 
K0ro 25 ;ne spokesperson for a grcuo of 16 television broadcast companies a iis. of 
.vhicn is attached to my testimony These companies own local stations that are 
affiliated with each of the national commercial networks as well as some stations that 
are mcooenaent of any network The stations are m large markets and small and m 
many of those m between 

Tne issue mat unites our group of diverse broadcasters ;S the need to change 
:ne FCC's outmooed local ownership "ule the ,:uccoiy '"uie which says that no one can 
own or control more than cne television broadcast station m a market Relaxation cf 
this -u s essential if broadcast stat.cns are to ccntirue to crovide diverse lcca» 
;:roorai-mir'g to consumers ncludir.g news and //eatrer ana comcete with the ether 
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players on the information superhighway. Congress needs to provide explicit policy 
direction m this iegisiaticn to ensure that this anachronistic ’ocal ownership rule does 
not :mpede the ability of local television stations to meet the challenges of today's 
marKetpiace 

Tcoay's ccai television broadcaster 'S a sin.gie channel outlet in a multichannel 
world The local video marketplace is characterized by an abundance pf video 
channels which are becoming available due to new tecnnoiogies changing economics, 
updated regulations ana scon legislation This legislation must come to grips with the 
hard fact of broadcasters single cnannel limitation Unless we too are unleashed 
from the 'estrictive rules that were deveiooec *or yesterday's marketplace America s 
free over-the-air locally-based television system will not oe able tc sustain itself and 
survive and continue to perform its moortant role 

The Changing Media Marketplace 

One cf the most or tical functions of over-*he-air brcadcast television over the 
past *our decades has been to orovide local communities with locally relevant 
programming The oesire for localism is derived from fundamental societal values. 
.nciuOing the need *or an educated citizenry aoie to take part ^n local decision-making 
I strongly celieve that these .nterests remain 'Uncamentai and that, despite the rapid 
ntrcducticn cf ''ew tecnnccgies crovidmg new vioeo orogramming ocal television 
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stations are unique m their ability to serve their communities with local programming 

However, changes in the marketplace make it questionable whether our mcustry 
can continue to serve its public as well as in past year‘s Both technological changes 
and the economics of the multichannel business make the local media marketplace a 
very different place than thirty years ago when two or three television stations were the 
only providers of video programming 

Today's meCia market is an increasingly expansive one The first thing to note is 
that every local station now has far greater competition from other local stations than it 
did ten years ago The number of commercial television stations has risen from 677 in 
1970. to 883 in 1985. to over 1.160 today That's an increase of nearly one-third 'njus; 
the last decade 

This substantia! increase in competition and diversity has come at a time when 
new technologies are providing consumers with a plethora of information sources 
There are 150 channel cable TV systems. 150 channel DBS systems 300 or 600 
channel fiber based telephone video dialtone networks, and digitized MMDS and LMDS 
systems with an equal number of channels These technologies, moreover are 
interactive and offer opportunities for advertising, marketing and programming, literally 
at a personal level to each family, and to each viewer m a local market 
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And this 5S just video transmission media I am not even counting other sources 
of video like the local video store or other media, like local radio, newspapers, 
magazines direct mail etc which vigorously compete with each other and with 
broadcasters for the attention of the oudIic and for the advertising dollar 

\ 

Changes in Economics 

T 

However 'ocal broadcast stations now face fcrmidaoie life-threaiening 
cnailenges Tom a variety of competitors for the local ad dollar And unlike thetr 
ccmoetitors advertising remains broadcasters’ only source of revenue 

The economics of the multichannel video business particularly the cable 
business =s undergoing a fundamental change one that virtually guarantees that cable 
wii! garner an increasinvg snare of local advertising revenues For years cable's share 
of local ad revenues has lagged behind .ts rapidly increasing penetration and 
viewership because of the fragmentation cf ownersnip in local markets 

Ircreasingly however cable operators have been creating market-wide 
’■nterconnects * capable of offering local spots on all or nearly all of the cable systems 
-n a market At the same time driven by the additional .ncentive to compete with the 
chcne companies ana orovide a seamless local telephone service cable operators ^ 

' v/e been 'clustering' at a rapio pace cuyng or trading cable systems so that they 

V 
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dominate local markets As a result of its recent acquisitions of Cablevision Industries. 
Houston Industries and Newhcuse for example Time-Warner now has over 30 
'’clusters" in excess of 100.000 homes 

In Memphis, where Ellis Communications owns a station T:me-Warner controls 
60% percent of the cable homes in the market, and 3^% of total homes m the market 
In Reno, where my company also runs a station. TCI controls 77% of caole and 52% of 
total homes Both have been aggressively acquiring caole systems in order to create 
s^oer Clusters 

Driven by iiuerconnects ana clustering, cable s snare of local advertising 
revenues »s rising rapidly, hitting $600 million in 1993 an increase of 80% from 1990 
and IS projected to rise at a comparable rate for the foreseeable future And with the 
pressure of competition from the phone companies, satellites and wireless cable and 
regulation of subscriber rates cable MSOs can be expected to accelerate both 
clustering and their efforts to target local advertising as a primary source of future 
revenue growth 

Because of the increased competition from other stations and the new media 
rpany Droadcast television stations, particularly in smaller markets, are now marginal 
ccerations The FCC has found that <n 1991 smaller market stations lost on average 
$680,000 each Cab.e will not have to grab much more of the aavertismg market to put 
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many more stations m the red 



We are not blind to the ^act that with your help digital compression may give 
broadcasters an additional path into the multichannel video business But the digital 
conversion will require a formicable capital investment, For many stations, particularly 
in smaller markets, the feasibility of that investment is at best highly questionable To 
make it poss.ble we reed two things we need to be able to get into the business of 
providing more than ere programming service today and we need to be able to take 
advantage of economies cf scale Hamsir nging us with the current ownership 
restrictions could mean that many o'oaacasters wn! never make it to the digital world 

Fostering Broadcasters' Ability to Compete in the New Video Marketplace 

While we ve seen enormous changes in the tecnnolcgy and economics of video 
ousiness changes that have outmoded the entire structure of broadcast ownership 
regulations - the most substantia! charges he immediately anead Before the 
Congress funher unleashes the teleonone and cable maustries to compete for 
audiences and our advertisers orovisions must be made to overhaul the broadcast 
regulatory structure to enable television broadcasters to compete on the information 
hignway Legislation s needea Acting .vthin the confines of the 1934 
Communications Act the FCC s net like!; to make the fundamental changes *hat are 
•'eedea wilrc-.it :;ear cci.c/ oi'ect. cr T:r" Congress -- ar'o "ake ''c 'nistake arout i 
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fundamental changes are necessary 

The need for legislative direction is clear today The FCC has recently issued a 
Fuaher Notice of Proposed Rule Making seeking rev.ew of the duopoly local ov;nership 
rule as well as other regulatory requirements affecting the television industry This 
Further Notice amply illustrates the need for new policy direction from Congress The 
Fuhher Notice extends a regulatory review begun in 1991 after a significant internal 
report at the FCC observed the many changes that even then had affected the 
televisicn industry Dur«ng the intervening four years marketplace change has 
acc-ierated the ownersnip rules have become increasingly anachromst..: but mere 
has been no FCC liberalization m this area for television. The FCCs newest 
examination of competitive^ realities threatens to proauce - at best -- changes that are 
too late and too modest 

At present, despite the fact that broadcasters principal competitors tcable) are 
free to consolidate their ownership of facilities in a :ccai market, the FCCs duopoly 
rules absolutely bar television broadcasters from owning more than one television 
Channel in a market The prombition applies across the board - without regard to the 
ccnipetitive and other conditions in each local broadcaster market and without regard 
to the level of consoiioalion among and comcetition from ncn-oroaacast video 
comoetitors This leaves broadcasters m the untenable position of being forced to 
ccmoete agamst multicnannel competitors .vilh only cne channel per market 
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To respond to the cnailenges of today’s media/advenising marketplace, a 
Significant number of television broadcasters, emulating thetr ccNeagues in radio 
broadcasting, have entered into innovative arrangements called local marketing 
agreements (LMAs) An LMA is a type of jomt venture that generally involves the sale 
by a licensee of blocks of time on its station to another station -- in the same or 
adjacent market -- which then supplies the programming to fill that time and sells the 
advertising to support :t Such agreements enable separately owned stations to 
function coope.atively acp.ieving significant economies of scale via combmea sales 
and advertisinc^ efforts shared technical facilities andjomt programming arrangements 
and increasing stations' access to diverse programming 

No one knows precisely how many LMAs there are We believe there may be as 
many as 60 with several others in the works In the vast majority of these cases, the 
LMAs nave enabled financially distressed stations usually UHF stations to stay on the 
air or have made it possible to build new' stations which otherwise would not have 
gene cn the air 

LMAs have oiayed an important role in preserving opportunities for local 
broaocasters to contribute to their communities For example Kentuckiana 
Broadcasting held the construction permit for Channel 58 in Salem Indiana, not far 
from Louisville Kentucky but was unable to get bank financing to build the station 
Threugr an LMA with WDRB the Fox affiliate and Charnel :n Louisville 
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Kentuckiana got its financing v^nd now provides another well-prograrrimed choice for 



viewers m that market 



In other instances LMAs nave saved failing stations Take WOTV the ABC 
affiliate in the Battle Creek-Grand Rapids-Kaiamazoo Michigan market From 1S85 to 
1SS0. squeezed by competition from an overlapping ABC affiliate, the entrance of ne\^ 
stations in its market and increased orogramming costs this locally owned station lost 
over a million dollars a year Finally in *>990 the station discontinued carrying any 
local newscasts Even eliminating these costs however die not save the station and it 
faced the prospect of going oark But at the last moment, in late 1991 the stations 
entered into an LMA with WOOD, the NBC affiliate m Grand Rapids As a result of the 
operating efficiencies of the LMA. Channel 41 is once again profitable and. mere 
important to the local community, is once again producing 5pm and 11pm 
newscasts, as well as sponsoring a wide variety of civic activities ana promotions in 
Battle Creek and Kalamazoo 

In the case of my own company the LMA we have m Fort Meyers has permittee 
us to do a much better ,ob on news than we otherwise wcuia have been aoie tc do 

These cases a'-e the norm not the exception In virtually eve *7 instance LMAs 
have resulted not only m increased competition m the local video market with greater 
options for viewers advertisers and programmers but substantial imcrovements m the 
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quality and quantity of local news and other local prograrrimtng 

The experience Mth LMAs in radio ar^d television and ihe benefits that limited 
relief f»'cm the duopoly rules have brought radio broadcasting are good indications that 
duopoly relief m television will oroduce a healthier industry and lead to more free over- 
the-air orogramming ana advertising choices for consumers m the local market 

Recommendations 

For tne reasons 1 have discussed ',ve recommend that Congress act to ensure 
the ability of broadcasters to compete <n a fair and equal fashion m the emerging 
multichannel marketplace If you leave the local station frozen in regulation from 50 
years ago. crafted for a different marketplace we will not be able to compete in the 
multichannel, video marketplace of the SO's, Congress must do more in the 
telecommunications legislation than leave this important issue to the FCC It must 
provide a colicy framework m the legislation that will allow broadcast television 
stations to survive ana compete in the marketplace 

We think the telecommunications legislation should establish a legislative policy 
to permit cwrersnip of more than one station m a market with the goal of strengthening 
the ability of broadcasters to survive and compete m today's multichannel marketplace 
The FCC sr.cuia aisc oe directed to oermit the continuation and conversion to 
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ownership of existing LMAs These policies will result in more diversity and 
competition 

In order for broadcasters to continue their important role as providers of diversity 
and competition *n the local market, steps must be taken to remove rules that render 
cfoadcasters too weak and cash strapped to produce their own quality local 
programming arc obtain other attractive programming for tneir viewers 



We are not asking for suosidies we are not asking for a "leg up" on the 
competition We are askinn for explicit policy direction in the telecommunications 
legislation of '1995 to ensure relaxation of the outmoded FCC local ownership rule to 
.^ive local television stations the flexibility to continue to be viable active providers of 
tree over-the-air programming to consumers 





134 



Broadcast Coalition: 

Support for Relaxation of T,V, Local Ownership Rule and Continuation of LMAs 



ABRY Communications 
Boston. MA 



Malrite Communications Group, Inc. 
Cleveland. OH 



Act III Broadcasting, Inc. 
New York. NY 



Outlet Communications, Inc. 
Cranston. Rl 



Argyle Television Holdings, Inc. Pappas Telecasting Companies 

San Antonio. TX Visalia CA 



Blade Communications, Inc. 
Toledo. OH 

Clear Channel Television 
Franklin. TN 

Ellis Communications 
Atlanta GA 

Granite 
Morganton. NC 

Kelly Broadcasting Co. 
Sacramento. CA 



Providence Journal Broadcasting 

Corporation 

Providence Rl 

River City License Partnership 
St. Louis MO 

Sinclair Broadcast Group, Inc. 
Baltimore MD 

Waterman Broadcasting Corp. 
Fon Myers FL 



LIN Television Corporation 
Providence. Rl 
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The Chairman. We shall next hear from Mr. Edward O. Fritts, 
President and CEO, National Association of Broadcasters. 

STATEMENT OF EDWARD O. FRITTS, PRESIDENT AND CEO, 
NATIONAL ASSOCIATION OF BROADCASTERS 

Mr. Fritts. Thank you, Mr. Chairman. Let me first congratulate 
you and Senator Hollings and your colleagues on both sides ot the 
aisle for attempting to move forward on telecom lemslation. and 
more specifically to include broadcast provisions in this. We know 
that you and your staffs have worked very hard thus far to bring 
forward legislation, and we appreciate the outstanding iob alreacy 
done, and Took forward to participating as we go through this proc- 
CSS* 

John F. Kennedy once said, and it reminded me of listening te 
the first panel which appeared here earlier today, what is mine is 
mine fluid what is yours is negotiable. And I think that is what all 
this is about. It is about competition, it is about new entrance into 
the video marketplace, it is about competitors who want, 
frankly, to topple the broadcast industry and to get a piece ot the 
action. Frankly, the only wav that broadcasters, who are the only 
ones tasked with providing free over-th e-air service to the citizens 
of your communities, can survive is that we are included in a re^- 
latory framework, and we have confidence that the regulation that 

you craft will do that. ^ ^ i. i ^ 

As you know, NAB as an institution is neutral on the television 

ownership issues. However, I have three of mv colleagues 
today who can clearly and definitively put forth the positions ot the 
various facets of our great industry. But I do want to talk about 
radio ownership issues, because there we do have unanimi^ t.ne 
industry. The radio rules that we look at today at the roC caio 
clearly obsolete and need to be changed. There is an over-satura- 
tion of the FCC population of radio stations. If you think about it, 
we are in an era of 11,000 commercial radio stations, so that vir- 
tually every village, every hamlet, and every city has a multiplicity 
of voices serving the local community. We think that is important, 
but we also think it is important that those stations are viable so 
that they can serve those communities well. . 

The FCC is proposing and getting ready to approve satellite digi- 
tal audio services which would in essence dump 60 new radio sta- 
tions into virtually every market, large or small, throughout the 
United States, these likely to be owned by one entity or one 
vidual. Currently, the cable industry provides an addi^onal oU 
audio services into virtually every market in the United States, 
and I might add that none of these, either cable nor the satellite 
digital radio, have any public interest obligations nor do fb^y bave 
any responsibility to serve the local communities across th^ coun- 
try, but can become clearly audience competitors against the local 

radio. . uv • .1, 1, 

The only way we can compete in radio, we believe, is tnrougn 

consolidation at the national and at the local level. Even if one in- 
dividual owned 100 radio stations across the country, they would 
still have but 1 percent of the total marketplace. Now, the tUU 
made some effort at removing and relflucing those rules in 1992, and 
that history might be somewhat instructive. The radio industry 
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today is stro^er, values are higher, the number of stations which 
were going off the air because of financial hardship have declined, 
and a reverse trend has begun. 

We also support what we call some license reforms that I know 
that your committee is considering. A two-step license renewal 
process at the FCC, we believe, is key. Let us just think for a 
minute that if a licensee has served the public interest well, it has 
not seriously violated FCC rules, then we believe it ought to be 
judged first, before allowing competing applications at renewal ♦ 

time. As a matter of fact, the FCC, indeed, itself has suggested this 
as a part of their reinventing government. This would not preclude 
petitions to deny for the baa apples. The broadcasters clearly must 
continue to serve the public interest. • 

Let me turn briefly no\v to what we think is the issue of the day. 
and that is digital television. It is an exciting new technology, ana 
it will enhance the current system of broadcasting as we know it. 
Unfortunately, through erroneous reporting oftentimes instigated 
by our would-be competitors, this issue is somewhat misunder- 
stood. The issue is competition while protecting consumers. Can 
broadcasters compete against the plethora of new services that you 
have heard today which are coming? How do we and you preserve 
free over-the-air universal television and radio for your consumers? 

Spectrum flexibility, as proposed in this legislation, would allow 
broadcasters to compete as we move to digital broadcasting. Some 
people — and let me confront this head-on— have called this a spec- 
trum grab ^ the broadcasters, and let me debunk that myth early 
and often. The facts are there are 230 million television receivers 
in the marketplace today. Could we start broadcasting within 3 
years digital television? We probably could, but you would require 
every one of your constituents and our consumers to buy a new 
converter box at about $150 to convert to that. So you have chosen 
a rational approach through the FCC, or the FCC has, whereby 
broadcasters could transition to 6 MHz over a 15-or 18-year period 
and be able to have an orderlv transition in the marketplace to dig- 
ital television which can be nigh definition television. It can also, 
with spectrum flexibility and compression, allow broadcasters to 
provide many additional services, most of which would be free to 
your consumers they are now paying for elsewhere. You have said 
you want a bill that is technology neutral, I would suggest that un- ^ 

less spectrum flexibility is included in this bill, it will not be tech- 
nology neutral. 

And the final point, as we have heard the 800-pound gorilla and 
the 750-pound gorilla here this morning, the final point is that we « 

support moving legislation, but we have to have fair access for all 
users onto the cable and onto the telephone networks. We have to 
have navigation devices on the clicker that are fair and nondiscrim- 
inatc-ry, because remember, who owns the wire also controls the 
navigation devices. And they should, in fact, operate through sepa- 
rate subsidiaries. 

In closing with the caveat that we do not take a position, again, 
on television ownership, NAB strongly supports radio deregulation, 
license reform for radio and television, spectrum flexibility to allow 
us to compete, safeguards to ensure access and fairness in the mar- 
ketplace. Again, let me offer on behalf of our industry our com- 
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mendations to all of you for considering this legislation. We look 
forward to working with you as it wends its way through the proc- 
ess. Thank you very much. 

[The prepared statement of Mr. Fritts follows:] 
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I am tduard O rrins. President and CEO of the National Association of Broadcasters 1 
appreciate the opponunits to testif.' todas' about telecommunications legislation NAB represents 
almost l.t.mci television stations and more than 4..'>on radio stations, as well as the major broad- 
castinu ncmorks 

NAB strongly suppons the enactment of telecommunications reform legislation this year 
Mr Chairman, the new technologies and new players that are entering every communications 
market have finally outnin even the lleMble provisions of the IP34 Communications Act The 
communications marketplace is now beset with uncenaimies. with policies olten being set more 
bv litigation than by policymakers in the Congress or the FCC 

'i mir bill is based on the view that the time is now past when communications companies 
can be pigeon-holed ' into distincilv dilYerem niches Instead, it recognizes that technology no 
longer requires, nor even permits, traditional distinctions between providers of dificrent types of 
telephone serv ice, cable companies, and broadcasters It looks to a new regime where the activi- 
ties of communications companies are determined bv their own entrepreneurial energies and suc- 
cess in the marketplace, and not bv decisions made here in Washington 

Broadcasters suppon the overall ihnist of the bill and stand ready to move into the new 
communications marketplace They, like other communications suppliers, need to be freed Ironi 
tegulations that inhibit their abilities to ofter new and competitive seiwices Broadcasters, how- 
ever. also see a need for regulation to ensure that their traditional role as the supplier of universal, 
free services is maintained, and that anticompetitive actions of other companies cannot put them 
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into a situation where thev cannot compete Let me turn to some of the specific areas in which 
reform ot brosdcssiinij rcgulsiions hss been suizgcsicd 

Ownership Rules 

As \ou are aware, while the television industrs- is agreed on most issues relating to this 
legislation, there are differing views on the question of changes in the FCCs television multiple 
ownership rules, both with respect to the national ••caps" and the rules governing ownership of 
stations in local markets Today, you will hear testimony from television broadcasters who repre- 
sent the range of opinions on the ownership questions On this issue, howeser. N.AB is neutral 
On the separate question ofclianging the ownership rules for radio. NAB strongly sup- 
ports the approach taken in the discussion draft of eliminating all remaining restrictions on radio 
ownersitip There are more than 1 1.000 radio stations operating in the United States L'nderthe 
t-CC s current rules, no one entity can control more than 40 stations (20 .AM and 20 I'M) with the 
possibility of a .small additional •bunip-up" for minority-controlled stations The radio market is 
so diverse that there is no possibility that any one entity could gain control of enough stations to 
be able to exert any market power over either advertisers or radio programmers 

Similarly, while the FCC several years ago modified ns duopoly rules to permit limited 
combinations of stations in the same service in one market, there are still stringent limitations on 
the ability of radio operators to grow in their markets Further, the FCC' s rules permit onlv sen.- 
restricted or no combinations in smaller markets These limitations hamper the ahilitv of radio 
broadcasters to proside the best possible service to listeners 

Increased multiple ownership opportunities would allow radio operators to obtain effi- 
ciencies (rom being able to purchase programming and equipment on a group basis, and from 
combining operations such as sales and engineeiing K.idio stations base had to face increasing 
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compeiitioii from new radio stations and from other advertising and programnung sources, such 
as cable television operators Further, many cable operators have begun to provide music services 
that compete with radio stations, and the FC C is developing rules for a new satellite-delivered 
audio seiMce that may deliver 6U channels of digital music in cverv- market In the near future, 
radio stations will also begin to lace the need for new capital investment when the FCC authorizes 
terrestrial digital audio broadcasting Without the opportunities to grow and to attract capital, the 
radio industrv will face an increasingly difficult task in responding to these new competitive pres- 
sures 

The experience of the industrv- following the FCCs limited relaxation of the radio rules 
several years ago is instructive Prior to the FCC s action, there vvas little investment capital 
rtovving to the radio industrv- .After the FC(' permitted greater ownership opportunities, the radio 
niarket revitalized, and became again an attractive area for investment If the Congress acts this 
vear to eliminate all ownership rules for radio stations, the ability of the radio industrv to grow 
and to provide better service will simply take otV 

Mr ('hairman. these are the benefits that will nov^ from radio ownership deregulation I 
am unaware ot any threats to the public interest that could arise if radio ownership decisions were 
made by operators and investors, and not the federal government NAB. therefore, supports the 
proposals you have made to eliminate government controls over radio ownership and investment 

Spectrum Flexibility 

As we move into the new communications enviicmmcnt vou seek to foster, it us important 
that the providers of services that form the backbone of todav s communications market be pei- 
mitted to ciMUpete etVcctivelv \s repeated suiAev.*, have demonstrated, local television stations 
aie the core ot todav s video maiket Most .-Xmerieans iduam then news and the maioritv of then 
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entertainment programming from local television stations These stations devote an increasing 
percentage of their total revenues to providing news and public atTairs programming and other- 
wise seiAing the needs of their communities 

Todav‘> television broadcasters, however, art increasinglv at a technological and regula- 
tor>' disadvantage fhe new entrants to the video market, be they cable systems, telephone com- 
panies. 01 others, arc able to provide multiple channels of programming, compared to the broad- 
caster s one Most important, the new delivery systems that will be coming on-line m the next 
few vears will all be digital Digital services permit not only the transmission of vastly increased 
amounts of data, tlicv also are more llcxibic and. for video signals, thov can provide pictures of far 
urcatcr quaiitv than our present analog system Vour bill includes a provision which will permit 
television bioadcasters to be pan of this digital transformation 

.\s vou know, the T('(*. broadcasters, and the electronics industrv- have spent years plan- 
ning for a new Advanced 1 clevision Service ( AlA’j that ultimately will replace the present NTSC 
analou svstem of television broadcasting The F(‘(* expects to receive a recommendation for such 
a new svstcni later this vear When it began to consider plans for conversion of over-the-air 
broadcasting fiom analog to digital, the l-CC recogni/.ed that it could not make all existing I N 
sets obsolete overnight Doing so would leave everv household in the United States without 
television service and turn 200 million sets into iliok \t the same lime, the FCC recognized that, 
if broadcasting were to remain competitive, television stations must be able to use digital technol- 
ogv 

I hus. the ( '('inmission concluded that theie iiuist be a transition period during which tele- 
vision siunals vvill be available to consumers in both aiiahig and digital formats Because the laws 
of phv SICS pi event analt'g ami digital I signals from being piovided ovei the same channel, the 
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F(*(' adopted a plan under which each existing tull-power leleviMon station will be assigned an 
additional (' MHz channel on a temporar>- basis Stations will provide ATV serxice on the new 
channels, while continuing to serxe the public owning analog receivers on their existing channels 
If ATV scrxice proves successful in the market, and when most analog TV sets have been 
replaced with digital receivers, the I'CT plans to end NTSC broadcasting and lecover one of the 
two channels 

The broadcast spectnim tlexibility proposal builds on this foundation laid by the 1T(' For 
broadcast .stations, the I CC's plan creates both opportunities and ditTiculties Conversion to 
digital broadcasting will allow stations to provide better services to their viewers .At the same 
time, the construction and operation of what in effect is a second station will place huge capital 
demands on stations and, to the extent that the digital signals duplicate existing analog service, 
.stations will realize little or no additional advertising revenue from AT\' service The spectrum 
tlexibilitv proposal we support will encourage the transition to digital service by providing the 
opportunitv to provide new and innovative services as par* of an ATV signal 

In a digital television s.'rvice, the amount of the total bitstream that is needed to produce a 
television picture and sound wi I var>‘ from moment to moment, depending on what is happening 
on the screen In a fast-movii.g basketball game where the action on the screen may shirt rapidlv. 
virtually all of the data capacity may be needed to provide the television signal On the other 
hand, if a station is broadcasting a ‘talking head ' imerx iew. only a small portion of the total 
bandwidth might be needed to update the picture Because of this feature of dynamic scalabilitv 
characteristic of digital svstems, the rest of the bitstream could be used to provide othei services, 
such as supplemental piogram information or specialized information services 
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l nder the >pectrum Ilexihility provisions we propose, the FCC would be directed to go 
ahead with its plans to assign .\T\' channels to local stations and to permit those stations to pro- 
vide. as pan oFan .VIA’ signal, other services that are ancillarv- and supplemental to their free, 
ovcr-the-aif television serMce These services would be limited only bv the technical limits of the 
television signal and by the requiiement that .stations continue to provide a free, over-the-air .VTV 
ser\ice to viewers 

The benefits of this proposal will tlovv to the public and to broadcasters If broadcasters 
can provide new and innovative services, the public will benefit by having access to such ser\ices 
If they compete with services provided bv other entities, the public will benefit from the competi- 
tion in the form of lower prices and higher quality If broadcasters can seek out additional reve- 
nue .sources from digital broadcasting, that will help speed U[' their conversion process and defray 
the enormous costs of providing the new se^^■icc 

Mr (‘hairman. we have heard of many objections to this proposal On examination, how- 
ever. these conceins are unfounded First, some have argued that additional spectrum shoulo not 
be allocated to broadcasting 1 have several re.sponscs Most imponant, neither our proposal nor 
the FCT'A established ,\TV plans require the allocation o\\iny nm spectrum to broadcasting 
The spectrum from which ATV channels will come was allocated to television broadcasting fifty 
vears ago It has not been assigned to stations because, in most areas, analog television signals 
could not be provided on those channels without creating interference io other stations Digital 
technology allows these frequencies to he used 

Others have questioned why these channels should be assigned to existing local stations, 
laiher than being made available to others The FC‘(‘ carefullv considered this question and con- 
cluded that mitiallv resiricting the availabtlitv of .\'f\’ channels to existing television broadcasters 
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"IS the most practical, expeditious, and non-disrupii\e uay to bring impro\ed service to the 
American public "* Note that the restriction is onl> tor the initial assignment ofdicenses. if a par- 
ticular station does not begin to provide a digital ser\ice within a reasonable period after specific 
licenses are assigned and digital equipment becomes available, we expect that the FCC will offer 
that channel to other users 

Moreover, those who argue that this is merely a spectrum “grab " by broadcasters ignore 
several salient points This new Spectrum that stations will be allowed to use is transitional It 
will be assigned to station'* oiiK for the purpose of allowing them to change to a new deliverx- 
sNStem Further, it is not speciiiirn that can be used for any purpose The primarx- purpose of the 
second channel will remain the same as the primary purpose of broadcasters’ existing channels — 
providing free, over-lhe-air television service Those who argue that these channels should be 
made available to new television stations ignore the fact that those stations could only survive by 
olfenng an analog service, a service that could not be provided on these channels without causing 
interference I'liose who instead argue that the non-broadcasters should be allowed to compete 
for these channels forget that computer companies or common carriers are not likely to want to 
use most of the spectrum to provide a broadcast service 

Most of the objections to spectrum tlexibihiy. however, appear to come from those who 
fear that ancillary and supplemental services provided by broadcasters will compete with them 
riiey argue that television stations should be restricted to providing traditional television service 
and that it would be unfair for broadcasters to provide services over television spectrum that 
competes vvith services for which others had to obtain spectrum through auction These concerns 
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are ;»imilarl\ unjusiiiied The entire tlmist (>t‘ vour bill. Mr (‘hairman. is to promote contpeiition 
and eliminate artificial di.stinctions betueen the j ioviders of communications serv ices bv' allouinu 
anyone to provide whatexei ser\ ices ihe\‘ can that are able to succeed in the market Pi oviding 
that freedom to cable systems, telephone companies. PCS provideis. and everyone else except 
local broadcasters would be unfair and harmful to the public interest So long as broadca.%ters 
meet their public interest obligations and use .A 1 \' spectrum to provide whatever .AT\‘ services 
arc directed hv the FC( . there is no reason v^hy they should be barred from prov idinu additional 
serv ices within the same spectrum 

Further, the FCC has long permitted radio and T\ stations to provide additional services 
on subcarriers or in the television vertical blanking interval, and stations have done so without in 
anv wav lessening their main service to the public The same principle should be followed when 
the K ( authorizes AT\' service, where the potential for new services is so much greater 

What manv of these companies appear to fear is competition, particularly competitors that 
mav piovide more attractive services Most pioposals we have seen for new serv ices contemplate 
imposing usage charges on consumers Many of the new services that this provision will allow 
television stations to provide mav instead be advertiser-supported and free to the consumer If 
consumers believe those services are better or nioio attractive, that should be the choice of the 
maiketplace. rather than the result of a directive from Washington 

The argument that broadcasters will receive an unfair advantage from the spectrum tlexi- 
biiitv proposal simply ignores the actual proposal Where broadcasters offer services in competi- 
tion With othei providers whe^ obtained their spectnim through auction, the proposal authorizes 
the l-rc t«) impose a fee on the station olVering tlu>se servu In setting these fees, the FC(' is 
diKctcd \ o cimsidcr how much .'pectn,im is being used and how much time a broadcaster devotes 
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lo a parikuldt serMce. and the amount that competitors paid tor t licit specmim Permitimii 
hnudcastois to otVer neu and innov.itne serMCcs thus will pro\ide them v^ith no uiitaii ad\an- 
iaue> 

Uhat paniailar slmmccs broadcasters nia> otVei no one can tell Hovse\er. it is certain 
luns that. ilteleMMon .stations are to mo\e into the iievs world of digital communications, they 
iiuisi have the abilitx to tiansition their existing serxices to digital without "disentranchising the 
millions of hi*useh(ilds with analog reception equipment, and they must be allowed to use their 
ingCMuitv anil business skill to develop new scivices consistent with their obligation to piovtde a 
tiee ovei-the>air television seivice in the public interest The additional channel proposed by the 
I ( ( that voui bill would provide is needed to ensure that all .•\mericans continue to receive free 
ovei -the-aii television scrxiee during the period when broadcasting in changing from analog to 
diuital to the ultimate benefit of the entire public 

Broadcast Licensing 

knot her issue which we have asked vou to address concerns the outdated broadcast 
!u.eiiMtie pr(.wisions in the ( Dmniunieations Act More than a decade ago. ( ongress extended the 
iioimal teim of an VCC license to ten years for every tvpe oflicensee except broadcasteis 
MthiMieh broadcast license terms were extended to some degree, television licenses still onlv nin 
foi live veais and radio licenses for seven These exceptions to the rule applicable to all other 
I (■( licenses should be eliminated Shorter broadcast license terms impose an unneeded buiden 
on btuh oioadcasters who have to tile applications and on the FCC which has to process them 
\dopiinu a uniform ten-vear license term would significantlv reduce the FCC s processing work 
load 1 he l ( V abihtv to ensure that broadcast staiioiis operate in the public interest would not 
be alVcvled I he ( ommisMon would retain its full powers lo consider anv complaints about a 
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broadcast station during its license term, or to initiate any investigations or proceedings it deems 
appropriate I iuther. tf a station s conduct warrants, the \'CC would retain its authority to call 
for an earl\ renewal application, or to grant a renewal for a shoner term than the maximum 
authorized 

I he second area in which the licensing provisions need reform deals with the way in which 
the K ( handles renewal applications Traditionally, when a renew'al application is filed, the FCC 
allows a period during which the public can petition to deny the renewal and competing applica- 
tions tor the same facilities can be tiled \Vc propose that the process be amended to require the 
FCC to consider the renewal application before it accepts any competing proposals. 

I he tC r s current process has been the subject of ceaseless criticism from the couns and 
trom many other obser\ers and participants C omparative renewal cases arc among the longest 
proceedings m .idministrative law Most frequently, they focus on questions about the fitness of 
the applicants that are far removed from any consideration of the quality of serv-ice which either 
has been or wdl be provided to the public Otkm. such applications were filed as a way of e.xtract- 
ing a payment from the inciimbem licensee in order to avoid a protracted proceeding The 
( ongress recognized that these "shake-downs* were occurring and amended section 31 ! of the 
Communicatiods Act to prevent these so-called "strike** applications Moreover, the FCC's stan- 
dards tor selecting among competing applicants were recently struck down by the courts, and the 
( ommission has to date been unahle to develop acceptable nevv criteria ' 

1 he answer we believe to these problems is to do away with comparative renewal pro- 
ceedings entirely Instead, the FCC should accept renewal applications and consider them m 
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accordancc \^ith its usual reneua! standards, includinu allovsing pemions to dern or informal 
objections from the public m the same the ITC novs handles non-compaiative renewals If 
the renevval applicant demonstrates that it has ser\ed the public interest and not engaged in a pat- 
» tern of violations of the fCC “s rules, its application would be granted If the FCC finds other- 

wise. it could take either of the steps the law now provides - either renew the license under 
4 conditions or denv the renewal application Only if it denies the application would it accept new 

applications for the channel 

Tile I'CX' in its ptoposals for reinventing government, al.so suggested the elimination of 
comparative broadcast renewal proceedings Indeed, for cellular telephone renewal apphe uions. 
the PCX' alreadv adopted a similar two-step renewal procedine on its own ‘ It found that a two- 
step renewal process would encourage investment by licensees in their facilities since they would 
be freed from the fear of an expensive comparative challenge The FCC also concluded that, since 
comparative hearings necessarily involved a distorted comparison between the actual record of 
the incumbent licensee and mere promises of the competing applicant, thev created the risk of 
replacing an acceptable licensee with an inferior one Third, the FCT determined that a two-step 
renewal process would avoid needless disruption in service to the public .All of these factors arc 
ecjually or more applicable to broadcast renewal proceedings 

Radio and TV stations expect to be scmtini/ed by the FCC at renewal time What we ask 
IS that the renewal process focus onlv on the record of the licensee, and not on the arcane and 
expensive legal mancuverings that mostly characterize comparative renewal hearings 
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Safeguards 

Finallv. I would like to discuss some areas in which we think regulations will be needed to 
make sure that, as new video deliverv* systems arc established, the pro\ iders of those systems will 
not engage in anticompetitive actions that could destroy competition between them and other 
program pioviders. particularly local broadcasters The experience with the cable model has 
shown all of us that where one company provides both transmission capacity and programming, 
there is a substantial risk of that company taking action to disadvantage competitors There are 
other types of regulations that the FCC adopted to ensure the integrity of marketplace arrange- 
ments, such as program contracts that also need to be extended to telephone companv-provided 
video deliverv sv stems 

if local broadcasters are to compete in the new video environment and continue to provide 
diverse local service both to subscribers of cable and telco video systems and those who receive 
their television over-the-air. it is absolutelv essential that stations have access to viewers I.ocal 
television service is now. and for the foieseeablc future will be, primarily supported bv advertis- 
ing 11 the audience cannot see a station, that station cannot sell advertising and its prograinminu 
will inevitablv siitTer Thus, protections for stations’ access to the audience are foremost among 
the safeguards we believe must be included in any legislation 

Among those protections is an extension of the must carr\- provisions of the Cable .Act to 
the telephone company environment Several of the telephone companies proposing video dial- 
lone service have asked the FCC for authority to carry' local stations to all subscribers on a “will- 
carry” basis, indicating they recognize the need for such protections Although the telephone 
company video environment is more complex than the cable model, since there may be a number 
ot separate program suppliers on the svstem. we think that a fair approach would be to place must 
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carr> obligaiions on ihc telephone conipan\ s proui ammtnu an'iliaie. pamculaiiv if. as your 
discussion drat\ proposed, telephone companies arc requtied to use a separate aiTiliate to provide 
video programming to subscribers If instead veui ultniiatelv permit telephone companies to pro- 
vide video programming directly, then \ve liiink the carriage obligation should fall on vvhaiev-er 
entity is providing programming directly to subscribers There are good arguments that carriage 
obligations should be extended more broadly, but vve think this proposal does not unduly burden 
am supplier and will have broad support among broadcasters 

We also ask that vini establish guidelines for menuing and navigation systems With the 
po-^sibiliiy of 500 or more ■ channels’' on new video deliverv systems, the design of the interface 
between the sv^tem and consumers can make the dilTerence between a signal that consumers 
watch and one thev ignore We think that you should establish several principles for the FCC to 
enfoice in connection with navigation svsteins For example, we think that consumers should be 
able to gain access to a local broadcast signal without having to go through several levels of 
menu^ or having to click on repeated ■'boxes" on a screen Instead, the navigation systems should 
ensure that broadcast stations can be selected as easily on new systems as they are today, and the 
menus should clearly identify the source of all program choices Second, whatever menuing sys- 
tem IS adopted should preserve the integrity of a bmadcast signal Subscribers should be able to 
select a broadcast signal from a menu which identifies it as a local station, and not simply trom a 
menu of program categories Further, the nav iuation sv stems should maintain the integrity ot 
program channels, so that when one program ends, subscribers’ sets remain on that channel, 
ralhci than autoinaticallv returning to a menu We also think that the FCC should have tlie 
authority to en'^uie that ec|uipment. such as set-top converters, that is provided to subscribers 
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cannot restrict subscribers' easy access to broadcast or other signals piosided b\ companies oiliei 
than the telephone company or other program service provider 

In addition to these navigation and access issues, a crucial protection the [*C(' has long 
enforced in the cable en^•ironment must be extended to video signals delivered over telephone 
company facilities We ask that you require the 1-TC to extend the coverage of its network non- 
duplication and syndicated exclusiv ity rules to all providers of video signals over telephone com- 
pany facilities 1 hese regulations do not impose gov eminent restraints, instead thev merelv permit 
the enforcement of private contractual arrangement for programming Absent these protections, 
distant broadcast signals carrving the same programming as a local station could be imported, 
even though the local station negotiated and paid for the exclusive right to ci\rry that program- 
ming in us area 1 hese rules are needed to preserve the integrity of established local broadcasting 
markets 

lo reiterate, Mr Chairman, broadcasters believe that the adoption of telecomniunication.s 
legislation this year will help u.sher iii a new area of advanced and innovative sei^ices for the pub- 
lic Broadcasters look forward to competing in these new arenas, and we support your efVons to 
enact legislation I will be pleased to answer any questions you may have on any of these mattci> 
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The Chairman. Thank you very much. 

Mr. Preston Padden, President Network Distribution, Fox Broad- 
casting Company 

STATEMENT OF PRESTON R. PADDEN, PRESIDENT NETWORK 
DISTRIBUTION, FOX BROADCASTING COMPANY 

Mr. Padden. Thank you, Mr. Chairman, and I would like to start 
by joining Eddie in thanking you and Senator Rollings and all the 
other members of the committee for your leadership in this bill, 
and most importantly for not leaving broadcasting behind as you 
streamline the way to the 21st century for the people that use 
wires to do their business. 

Fox, the three other networks — I started to say older networks, 
but I will not say that — and many, many other local broadcasters 
across the country strongly favor the deregulation of broadcast sta- 
tion ownership. We believe that when you look at the objective 
facts and apply the same deregulatory philosophy that applies in 
the bill to other providers, you will conclude that the most appro- 
priate course is to simply repeal those rules. 

The simplest way to state it is that these ownership regulations 
are left over from a bygone era in our business, an era of scarcity, 
an era when there only three networks, and in most communities 
only three television stations. In those days the business was heav- 
ily regulated, highly profitable, and virtually risk-free. Believe it or 
not, in those days if a broadcaster wanted to block a new competi- 
tor from coming on the air, all he had to do was file a petition at 
the FCC with a bunch of economic statistics showing that a new 
station would harm the existing stations, and they could actually 
keep competition from coming in. Those days are long gone. 

Today, we have got a wildly competitive television marketplace. 
We have hundreds and hundreds of new local stations. We now 
have six broadcast networks. Cable passes 96 percent of all TV 
households. There are more than 100 cable networks, and apropos 
the discussion you had earlier about whether DBS competition is 
really here yet, I can tell you cable competition is really here for 
the broadcasters. I have got yesterdays Daily Variety that has a 
headline, “Cablers Outdo Nets,” and tne first line of the stoiy says 
for the first time basic cable networks beat the four broadcast net- 
works in a given time period, 1 to 4:30 p.m. on the four February 
sweep weekends. Our competition is very real, and it is here today. 
And of course, as you heard earlier, DBS dishes are selling as fast 
as they can be made. 

We think there is plenty of evidence out there in the marketplace 
that all of this competition is in fact a better servant of the public 
interest than regulation ever could be. All of this new competition 
has brought consumers program choices that could never have been 
mandated by regulation, including an increase in the amount of 
local news broadcast by stations since the last time the ownership 
regulations were relaxed. And of course, your bill is going to bring 
even more competition by unleashing seven of the strongest eco- 
nomic forces in this country to enter our business, and I am not 
embarrassed to say that is more than a little scary to all of us in 
broadcasting. 
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We could be sitting here today asking you for protection from 
those 800-pound gorillas. But we are not doing that. We get the 
drift of policy here, and our only request is if we are going to have 
wide open competition, let the same standard apply to the broad- 
casters. In our view it would be a tragedy to streamline the Com- 
munications Act for the people who use wires and charge people for 
programming while leaving the free over-the-air broadcasters 
locked in a regulatory straightjacket that dates back to 1927. 

We think there is a lot more at stake here than just our profits 
and our economic viability. Believe it or not, we do not think that 

? lain old broadcasting has to be the gray old lady of this business. 

/e think broadcastings best years are still ahead; of it. And if freed 
from a lot of outdated regulation and allowed to utilize the latest 
technology, we think broadcasters can do a lot more than just be 
a programmer riding on somebody else’s information superhighway. 
We think we can build a wireless superhighway of our own that 
will provide needed competition for the people using wires to bring 
programming to people. 

Our worst fear is that you will unleash strong new competitive 
forces in our business, deregulate everybody else, but when it 
comes to us not act based on the competitive facts and the deregu- 
latory philosophy but rather continue to regulate us based on some 
kind of arbitrapr compromise numbers. We urge you to look hard 
at the competitive facts and choose the option or complete deregula- 
tion of broadcast ownership. 

I would like to conclude by reading a very short letter that was 
sent to Senator Burns — I am sorry he is not here to hear it — by a 
small television broadcaster in Montana. I think it is eloquent in 
its brevity. 

It reads: ‘‘Dear Senator Burns, as you know, the Senate is con- 
sidering legislation to deregulate the ownership of television and 
radio stations. For reasons I cannot fathom, some people in the tel- 
evision industry oppose such deregulation. We are a small company 
with television stations in Billings and Miles City. 

”I oppose ownership limits on general principle, and because 
their practical effect is to artificially constrain the television mar- 
ket limiting innovation and economics of scale. Conversely, these 
limitations seiye no public interest. Remember that whoever owns 
the stations will have the same public interest desires and require- 
ments. The people in each market do not benefit from keeping out 
potential owners based on artificial criteria like number of stations. 
“Please support the absolute elimination of ownership limitations, 
or the closest you can get to it.” 

We would second the sentiments of the author of this letter. 
Thank you very much. 

[The prepared statement of Mr. Padden follows:] 
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EXECUTIVE SUMMARY 

Fox strongly supports repeal of the existing restrictions on (1) the multiple 
ownership of broadcast stations nationally. (2) the ownership of more than one station in 
a single market and (3) the cross ownership of broadcast stations and other media 
properties. Iliese restrictions date back to a bygone era of media scarcity. 

Today, new competition from more broadcast stations, more broadcast networks, 
cable and satellites provide consumers with an abundant diversity of television choices. 

In this environment the broadcast ownership restrictions ser\’c only to inhibit the 
competitive effectiveness broadcasting relative to other communications media. 



There is substantial evidence that competition is a far better sers'ant of the public 
interest than is regulation. Since the last relaxation of the broadcast ownership rules, 
local news programming has increased. Moreover, large group owners, including the 
networks, are proven leaders in local news. 

Because of new competition by Fox, local affiliate stations have gained significant 
leverage in their relations with their networks. In the last year alone, attempted "affiliate 
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raids" by Fox have caused the three other networks to increase conipensation to their 
affiliates by hundreds of millions of dollars. The arguments against deregulation by 
some affiliates suggest an anti -competitive desire to limit the growth of competing 
broadcasters and to limit competition for station acquisitions. 

It would be a tragedy and would dissers'e the public interest to streamline the 
Communications Act for wired media like cable and telcos that charge the American 
people while leaving free over-the-air broadca.sting in an antiquated regulatory straight 
jacket. If freed from regulatory constraints and permitted to utilize the latest technology, 
plain old broadcasting can be transformed into a service rich, wireless superhighway in 
its own right. 

The three tether networks and many local broadcasters (each in its own way and 
each to different extents) all support broadcast deregulation. The legislation currently 
being considered will unleash tremendous new* competitive forces within the television 
industry*. We have resisted the temptation to resort to protectionist pleas. Our onlv 
request is for reasonable symmetry in regulatory treatment and reasonable symmetry in 
opportunity'. Having chosen competition with regard to other media, it would be unfair 
to retain strict regulation of broadcast ov/nership. 
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I. INTRODUCTION. 

Thank you Mr. Chairman. My name is Preston Paddcn and I am President, • 

Network Distribution of Fox Broadcasting Company. We arc ver\' appreciative of your 
leadership in moving the Congress forward on important new telecommunications 
legislation. In my testimony today, I hope to make the following points: 

• First, today’s television marketplace has become wildly 
competitive. 

• Second, competition is a far better servant of the iniblic 
interest than even the best intentioned regulation can ever 
be. 

• Third, deregulation of broadcast station ownership will not 
harm the concept of "localism" since large group owners, 
including the networks, are leaders in local news. 

• Fourth, because of new competitive forces, local affiliate 
stations have gained significant leverage in their relations 
with national television networks. 

• Fifth, it is fundamcni^lly anti-competitivc for some group 
owners to seek to limit the size of other group owners. 

• .And sixth, it would be a tragedy, and would disserve the 
public interest, to streamline the Communications Act for 
wired media like cable and telcos that charge the American 
people while leaving free wireless broadca.sting trapped ip 
regulations that date back to 1^27 -- regulations originally 
designed for a bygone era of scarcitv. 
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For all of the foregoing reasons. Fox strongly supports the repeal of the existing 
statues and regulations that limit (1) the multiple ownership of broadcast stations 
nationally, (2) the ownership of more than one station in a single market and (3) the 
cross-ownership of broadcast stations and other media properties. The three other 
national television networks and many local television stations all across the country 
(including the 141 stations listed on Attachment No. 1 hereto) each iit its own way and 
each to different extents ail support deregulation of broadcast station ownership. 



The following recent letter to Senator Burns from a small station operator in 
Montana states the deregulatory case with eloquent brevity: 



March 8. 



The Honorable Conrad Burns 
Dirksen Senate Office Building 
Washington. DC 20510 

Re: Strong Support for Television Ownership Deregulation 
Deal Senator Burns: 

As you know, the Senate is considering legi.slation to deregulate the 
ownership of television and radio stations. For rea.sons I cannot fathom 
.some people in the television industry oppose such deregulation. 

We are a small company with television stations in Billings and Miles City 
I oppose ownership limits on general principal and hecau.se their practical 
effect is to artificially constrain the television market, limiting innovation 
and economies of scale. Conversely, limitations serve no public interest. 
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Remember that whoever owns the stations will have the same public 
interest desires and requirements. The people in each market do not 
benefit from keeping out potential owners based on artificial criteria like 
number of stations. 

Please support the absolute elimination of ownership limitations or the 
closest you can get to It. 



When the views of the many local television broadcasters like Mr. Hendrickson 
and the four national television networks are combined with the \ iews of the Radio 
Board of Directors of the .National Association of Broadcasters, it is clear that the weight 
of opinion in the radio and television industry strongly favors deregulation of broadcast 
station ownership. In addition, the views expressed in my testimony are supported b> the 
attached economic and telecommunications policy paper ('The Fivolving Riectronio 
Media .Marketplace and the Devolving Case for Broadcast Ownership Restrictions") 
authored by John Haring tk Harry* M. Shooshan. MI which appears as .Attachment No. 2. 

n. TODAY’S TF: IXVISION MARKKTI>LU*K HAS HFX'OMi: WH I)I 
CO.MPETITIVK. 

In die old days, the television industry could best be described as a cozy and 
comfortable shared monopoly. There were only three networks, and most communities 



Sincerely yours. 



/ / 



Thomas Hendrickson 
President 

Big Horn Communications 
KSVI-TV/Billings 
KYUS-Tl//Miles City 
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were venod b> only ihrcc stations. Because of the ahsence of competition, the business 
was hiehly regulated, highly profitable and virtually risk free. F'ortunately for the view'ing 
public, those days are gone forever. 

Today's television marketplace is characterized by vibrant and increasing 
tumpeiition. It is a marketplace in which consumers enjoy a vastly e.xpanded array of 
program choices. Advertisers enjoy a vastly expanded range of options for 
communicating their marketing messages. .And, both major program producers and just 
Nome little guy with a good idea enjoy a vastly expanded range of options for bringing 
their creativity to the attention of American view'ers. All of the new* competition 
materially unde mimes the foundation of the broadcast ownership restrictions. Worse 
\et, as outlined in the attached paper by Haring and Shooshan, in the newly competitive 
cinironniem, the broadcast ownership restrictions become worse that unnecessary. They 
bec( »me cou n t e r - p rt id u ci i\ e . 

The first source ot new competition is L'HK broadcasting. Throughout the 70's 
and so's, hundreds and hundreds ot new UHF television stations were established across 
the country. As a result, instead of only three local program choices. of U.S, 
icicMsion households are now served by five or more local stations. Perhaps most 
importantly, the growth ol these new UMF stations has pro\ided a platform for the 
csuihlishmeiu ot new national networks. 
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The emergence of new networks demonstrates that free market forces often can 
accomplish what bureaucratic regulators deem impossible or unlikely. In 1980, the 
rCC’s expert staff spent t;ixpayers’ dollars to issue a gloomy report which predicted that 
the growth of additional over-the-air networks was not likely in the then foreseeable 
future. Not believing that pessimistic prediction, our company and our principal, Rupert 
Murdoch, invested the capital and took the enormous risk necessary to establish a 
genuinely competitive fourth network. And, our success has prompted the 
Paramount/Chris-Craft partnership and the Warner Bros./Tribune partnership to launch 
two additional national broadcast networks. 

The growth of new over-the-air broadcasting stations and networks represents only 
the tip of the iceberg of the new competitive forces in television. Ninety-six percent of 
U.S. television households are now passed by cable television systems and 63% subscribe. 
As a result, a majority of Americans now enjoy the choice of over 30 channels of 
television sen'ice -- a tenfold increase over the three channel era of yesteryear. 

Currently, the cable television industry supplies American viewers with more than 100 
different network services. As cable converts from analog to digital, the number of 
channels and the number of program ehoices available to Americans will grow 
exponentially. 

•And, cable is not alone. SMATV serMccs also provide more than a million 
Americans with access to diverse program sources. Wireless cable systems have attracted 
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over half a million subscriber^. !}y the end of this year, more than a million American 
households are expected to be receiving h unci reds of channels of advanced digital 
television service from the Hughes/Hubbard direct broadcasting satellite. luiier this 
year. EchoStar will commence service from a second high powered digital direct 
broadcasting satellite. Just last week. Fxhosiar announced that it had signed contracts 
with Turner, Disney, ESPN and numerous other program networks. 



f-inally, looming on the horizon are the largest economic forces ever to be 
unleashed in the television business - the telephone companies. Just a few weeks ago in 
a living metaphor of the changes engulfing our industry, Howard Stringer, the President 
ot CBS. cjuit his job to lead a television program alliance of three regional Bell 
companies. Mr. Stringer's detection from broadcasting formally signals the end of the 
era in which broadcast ownership regulation was relevant and productive. Simply stated, 
the tremendous level of competition and diversity in today’s television industry bears 
absolutely no resemblance whatsoever to the era of scarcity in which the broadcast 
ownership restrictions were born. And. if free broadcasting has anv hope of stayine 
competitive with the now media, those ownership restrictions must be repealed. 

III. COMPETITION IS A BETTER SERVANT OF THE PUBLIC INTEREST THAN 
EVEN THE BEST INTENTIONED REGULATIONS CAN EVER BE. 

There is near universal agreement among public polio’makers - Republican and 

Democrat - that real competition, when you can get it. iv always a better versant ot the 
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public interest than is even the best intemioned regulation, 'fhe recent history of 
broadcast deregulation confirms this commonly accepted consensus. In 1984. the FCC 
loosened its regulations governing the ownership of multiple television stations. It was 
the hope and belief of the FCC, and of leading members of the United States Congress 
(including in particular Congressman Edward Markey), that permitting the creation of 
larger and economically stronger groups of commonly owned stations would foster 
competition and diversity in the industry. History shows that they were correct. In fact, 
the liberalization ot the multiple ownership rules was a major contributing factor in the 
successful establishment of a fourth national television network. An expanded base of 
owned stations provided Fox with the foundation upon w'hich to build a new competitive 
force. The resulting public interest benefits e.\ceed anything that could have been 
accomplished by regulation. 

. Genera l Diversit y — The growth of Fox provided viewers with new programming 
options and spurred the three older networks to become more aggressive and 
more innovative. 



brought children's programming back to weekday 



network television for the first time In 20 years and currently leads the industry 



with three hours ()er week of bona fide "educational-by-anybody’s-definition" 
children’s shows. 
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l.x)cnl News -- As a part of its competitive strategy -- and not because of any 
regulation -- the Fox stations present prime time local newscasts like the "10 
O'clock News'* on WITG in Washington. The number of Fox affiliates 
presenting prime time newscasts has increased from 15 to 50 in the last throe 
years. In addition. Fox owned stations and Fox affiliates have begun to create 
local morning news and information programs like "The Fox Morning News" here 
in Washington. In fact, the New World owned stations recently switched from 
CBS to Fox and in the process virtually doubled the amount of their local news 
and information programming. Again, these tremendous public interest benefits 
were spurred by competitive opportunity -- not regulatory mandate. 

Job Creation - I'he new national network created by Fox, has created thousands 
of new jobs in the program production comniunio . 

Program Producers -- The new network created by Fox has provided an 
alternative market for program producers large and small. Appended to my 
ter‘'mony as Attachment No. 3, are letters recently sent to the FCC from two 
African-American producers attesting to the opportunities created by Fox. 

Advertisers - Fox also has provided commercial advertisers with a host of new 
competitive options for tlistributing their marketing messages. 
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The growth of cable also demonstrates the principle that competition is a better 
servant of the public interest than is regulation. 'led Turner's 24 hour news networks 
were created in response to competitive opportunity -- not regulaiorv' mandate. 'Vhe 
same is true of Bravo, Arts ^ Bntertainmeni, Discovery and a host of other new cai)le 
networks. 

Simply stated, the goal of diversity, which was the original premise for the 
broadcast (wnership rules, has been achieved through competitive marketplace forces. 

As a result, continued regulation is no longer necessary. In fact, continued regulation 
disserv'es the public interest by inhibiting the over-the-air medium \ other 

competitive media. 

IV. DERECUIjVTION of broadcast station ownership will not 
HARM THE CONCEFF OF ’’LOCALISM" SINCE LARGE GROUP OWNERS, 
INCLUDING THE NETWORKS, ARE LEADERS IN LOCAL NEWS. 

Repeal ot the broadcast ownership rules would not p)ose any threat to the concept 

ot localism or the amount of local programming on television stations. The objective 

facts demonstrate that large group owners, including the networks, are leaders in local 

news. In addition, the objective facts demonstrate that the amount of local programming 

in the industry has increased since the last reUtxation ot the broadcast multiple ownership 

rules. 
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In 1984. the National Association of Broadcasters conducted a study which 
compared the amount of local public service programming on group owned stations and 
on individually owned stations. The results of that study clearly demonstrated that group 
owned stations broadcast more local programming and more public service programming 
than do individually owned stations. 

Following that study, the FCC relaxed its rules to permit increased multiple 
ownership of television stations. Since that deregulation, the amount of local news and 
information programming in the industry has increased . As noted above, increased local 
news programming has been a key part of the Fox competitive strategy. Many other 
group owners (including Sunbeam and New World) have increased local news 
broadcasts. A recent study by the C olumbia University School of Journalism conlirmed 
an increase in local public affairs programming on stations all across the country. 

To provide the Committee with updated information regarding local news 
broadcasts. Fox surveyed the current programming of stations operated by tour different 
group owners. The results of that sur^’ey arc set forth below, 
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LOCAL NFAVS HOURS PROGRAMMED P\IR WKEK 

Local News Hours 
Per Week 



AFLAC BROADCAST DIVISION/ 
AMERICAN FAMILY BROADCAST GROUP 



Baton Rouge/ WAFB 12 

Cedar Rapids/KWWL 11 

Columbus. GA/WTVM 12 

Greenville, NC/WITN 11.5 

Huntsville/WAKF 9 

Paducah/KFVS 12 

Savannah/WTOC 14.5 

FOX OWNED & OPERATED* 

Chicago/WFLD 21.5 

Houston/KRIV 15.5 

Los Angel es/KTTV 22 

New York/WNYW 23.5 

Salt Uke City/KSTL () 

Washington/WITG 24 

NEW WORLD 

Atlama/WAGA 3f).5 

Cleveland/WJW 39 

Detroit/WJBK 3b.5 

Kansas Citv/WDAF 44 

Milwaukee/Wrn 42.5 

Phoenix/KSAZ 34.5 

Tampa/Wl'VT 3K 

ABC OWNED & OPERATED 

Chicago/WLS 23.5 

Frcsno/KFSN 12 

Houston/KTRK 18.5 

Los Angeles/ KABC 24.5 

New York/WABC 20 

Philadelphia/W'FXF 20.5 

Raleigh/WrYO 14.5 

San Francisco/KGO 21 



•E:.xcludcs WATL and KDAF which are being sold. 
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As these numbers illustrate, large group owners, inckicling networks, arc leaders in 
the presentation of local news. In fact, network owned stations typically present more 
local news than do the stations owned by •• a group owner that opposes 

deregulation. Plainly, there Ls no basis in fact for AFLACs argument that the ownership 
of additional stations by networks would be contrary to the goal of localism. 

V. BECAUSE OF NEW COMPETITIVE FORCES, LOCAL AFFILIAIT STATIONS 
HAVE GAINED SIGNIFICANT LEVERAGE IN THEIR RELATIONS WITH 
NATIONAL TELEVISION NETWORKS. 

There arc many, many local broadcast stations that support deregulation ot station 
ownership. However, there are some affiliate stations who argue that deregulation could 
upset what they describe as the "delicate balance" in the network/affiliatc relationship. 
With all due respect, we believe that these affiliates (1) substantially understate the 
leverage that they enjoy n'.v-u-ia their networks and (2) suffer from e.xaggerated tears 
regarding the likely consequences of deregulation. 

The objective facts demonstrate beyond any argument, that because of new 
competitive forces (and not because of the status quo ante). U)cal aiiiliates have gained 
substantial leverage in their relationship with national television networks. In the old 
days of television scarcity, there were only three networks and only three stations (or at 
least only three strong stations) in most local markets. Imagining an analogy to the 
game of musical chairs, it is easy to see how with only three networks seeking 
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distribution on only three stations, stations were not perceived as a premium commodity 
and did not enjoy substantial leverage. When the music stopjied, each of the three 
existing networks would have a place to sit. As a result, compensation payments from 
networks to local affiliates declined and at least one network considered charging its 
affiliates a "franchise fee." 

Because of aggressive competition from Fox, those dynamics have now changed 
radically. There are now more networks than there are strong desirable VHF stations in 
most markets. As a result, when the music stops, there are not enough desirable seats 
for each network. Consequently, the market value and leverage of station "chairs’ has 
gone up dramatically. In market after market, the three older netw'orks have moved 
aggressively to shure up their distribution by entering into long term affiliation 
aureements wdth vastly increased compensation payments to their stations. Because of 
new competitive forces, thcie has been a transfer of hundreds of millions of dollars ot 
wealth from the three older networks to their affiliates in the last year alone. .\nd. 
because of these new long term contracts, that transfer of wealth will be repeated in 
each of the next ten veurs. With the au.'cnt of the WB and UPN networks and other 
new programming services seeking distribution, the substantial leverage enjoyed by local 
affiliate stations is certain to grow even stronger in the future. 

Based upon these incontrovcitible facts, there is absolutely no basis to maintain 
station ownership regulations out ol any tear ti'ir the need to protect Uical atfiliate 
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stations. They have the leverage. No one can make them sell their stations. And. the 
competition from nest networks is acting as a competitive restraint on any pressure that 
one of the old networks might otherwise try to exert regarding program clearances. 

VI. IT IS KL’NDA.V1ENTALLY ANTI-COMPETITIVE FOR SOME GROUP 

OWNERS TO SEEK TO LIMIT THE SIZE OF" OTHER GROUP OWNERS. 

Broadcasters operate in a competitive environment. We compete with each other 

as well as with other media. Group owners often compete with each other to purchase 

siations ihai arc offered for sale. 



We urge ihc Commerce Commiiiee lo be ver\' careful in entertaining arguments 
front any group owners seeking to cap the growth of their competitors. It is absolutely 
true that if the largest groups arc excluded from the bidding for future acquisition, the 
remaining group owners may be able to purchase stations at lower prices. But, this is a 
fundamentally ami-compctiiivc objective. 

VII. IT WOULD BE A TRAGEDY AND WOULD DISSERVE THE PUBLIC 

INTEREST TO STREAMLINE THE COMMUNICATIONS ACT FOR WTRED 
MEDIA SUCH AS CABLE AND TELCOS WHILE LEAVING WIRELESS 
BROADCASTING TRAPPED IN REGUIATIONS DATING BACK TO 1927 - 
REGULATIONS DESIGNED FOR A BYGONE ERA OF SCARCm', 

The legislation currently being considered will unleash tremendous new 

competitive forces within the television industry. I rankly. this is a prospect that is 

trighiening to ever>* station and network in broadcasting. 
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Because of our fears, we could be sitting before you today, making protectionists 
pleas. We could easily conjure arguments why the pubic interest would be served by not 
fostering new competition. We could seek your protection against the onslaught of the 
telephone companies and other frightening new competitors. But. we're not doing that. 
All four major networks and many local stations accept the reality that the television 
business is going to get even more competitive and even more dangerous. 

Our only plea is for reasonable symmetry in regulatory treatment and reasonable 
symmetry in opportunity. While smoothing the way to the 2 1st centurv' for the wired 
media, don’t turn you backs on broadcasting. Don't leave us in a regulatory 
straightjacket that dates back to 1927, We are not seeking protection but rather the 
freedom to compete. 

There is a lot more at issue here than just our own economic well being. The 
public has an enormous stake in the decisions you make because we believe that 
broadcasting's greatest years still lie ahead. It is fundamentally wrong to perceive the 
local broadcaster as just another programmer seeking to take a ride on the information 
superhighway of tomorrow. If freed from outdated regulatory constraints and permitted 
to utilize the latest technology, plain old broadcasting can be transformed into a service 
rich wireless superhighway in its own right. With regulatory freedom, we can build a 
broadcast freeway to compete with the wired toll roads. Mo.st importantly, local 
broadcasters can provide consu.ners with a wide array of video programming and other 



o 






173 



inno\ alive services. And. our ubiquiious freeway can ac as a sirong marketplace 
constraint on the pricing of the wired loll roads. 

Fox. the other networks and the many local broadcasters who support 
deregulation arc not coming before you seeking protection. We believe that we can 
compete and serve the public interest If we are free to respond to the dynamic forces of 
our wildly competitive marketplace. 

VIII. CONCLUSION. 

The weight of opinion in the radio and television industry supports deregulation 
of broadcast station ownership. The television marketplace has become wildly 
C()mi)Ciiiive. That competition is a better servant of the public interest than even the 
best inieniioned regulation could ever be. Deregulation of broadcast station ownership 
will not harm the concept of "localism" since large group owners, including networks, are 
leaders in !;)cal news. 

Because of new competitive forces, local affiliate stations have gained significant 
leverage in their relationship with their networks. It is fundamentally ami-competitive 
for some group owners to seek to limit the size of other group owners. And. it would be 
a tragedy and would disserve the publie interest to streamline the Communications Act 
fv'r wired media while le.'iving wireless broadcasting trapped in an aniitiuaied regulatory^ 
straight jacket. 
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For ail of the foregoing reasons, we urge you lo repeal ihe siaiuies and 
regulations restricting (1) the multiple ounership of broadcast stations nationally. (2) the 
ownership of more than one station in a single market and (2) the cross-owmership ot 
broadcast stations and other media properties. 



. 17 - 




i?: 



vJ 



175 



BKOADCASI KRS FOR COMPETITION & OWNERSHIP DEREGULATION 

‘ . w-.j :• ,1 ii-: ■■.I-':'. . .wv. w.iy. i:vJ •-ac". basc*a n ir.s 

:* 't't, •■* ; ■ . ; u. . ; i ai: JaiJU ;r:a ar.a -ic-i oo’:* alien 

• .• a:.' I . ‘ ::z\ur. ;;c7 . :;c L ugiv.^ -f til 

. : . ; :{j. i--:-;:, i: . n ■ >t i :n.i ; ;:*??: we r kg a::u . _'r.r_i 

\ •* i- •. :.!■ .-I:;- :. 1 <• ' --v . vr'-t;! G ir-^ .-irr.cir.ftd w.ir. -.h‘? 

• ; ; y : ■ '• : l Nui.cr.a- AGSiciaticn 

: ! »: --i .• .• .. -.■•jit * i: w*'iyr/ : pi:'.:r.r. :n t.;':-:; rrtai.:; and 



■ 


:: : ,r. .»r.i »- .vi .a*. : i:: . 


SIATU^N AFFILIATK 


OWNERSHIP 


Al.BA^^ -S('HKM:(TAI)V-TR()Y 




Vn.AVlA 


n a tat ions :::c. 

i-K A: 'AaTiNO AYSTi-;?-:. iNo. 
’-'xoNiCATi/NS iro‘:r 


U S TIN 

, • V ■ ' V ; \ 


v:.K n 


UAI.TIMORK 


■■■ w w:o“r::: oi ‘:rh: rk: a: 'a/:':::; 

;-k.A:..'Asr -r ": :::r. 

AM. V ■ •y.VN' A*: : .n.' 


un.MN(;s-Miii:s (ity 


a: ■ A k:; ‘ : i:a ::: ■ 

”at: n/ 


birmi\(;ha.m 


. a::- al 'ast n a 

A7 ;v. .xi.Kv; • : r; :: :n ' : : . 

::;w w:^:: ' oat: 


BOSTON 


'r Is wk^rr:j}: ■ i-ka: ’ao::::; 

. 7 : 'a: 'a/t :n : • . 

T/.W .s . L. ■ MY 'Ni a:: ;5m-’i 



BEST COPY miLABLE 1?0 




176 



BLKFALO 

wuTV >; 


AT : : ; a:, -a.-:::; 


BURLINGTON-PLAn SBlRCiH 

v;?Tz -Ah ■ 


.i'R: ;a li- 

’:r: ' k: 



CHAMPAIGN & SPRINGKIELD-DECATl R 



CHARLESTON, SC 

W TA I \ 




CHARLESTON-HUNTINGTON 

WYAJ: • TV F ■ A 

aC:-s :’v ' 


AT : ; : . a: -A:^ : 

: TAT" “r 


CHARLOTTESVILLi:, V A 

viv:f :v ■ 


WA-;xi-:-v^j^: i-!-- a: ‘A: : : 


CHICAGO 

WLS T'/ Al- 

WRrX I V •; 

v;vA‘. .A :.'i- • 

wk:.; 1 

WIN :v 


■Al :ta:. a;-'.- 

,-;-r ::;v 

::atv na:. h- ' a;' a;”:-; 
T-x .ta" 

:pir- -N:- w- a: av: 


CINCINNAII 

>:x:a tv ; 

CLEVELAND 


-.v::.;- ---a:'; 



v; 



COLl'MBIA, SC 

WA T; X X 


v. : 


COLLMBl'S, OH 

wt:f 1 X 

WVVX A:- ■ 


■: m: it. a: -a. : 
a; a 


DALLAS-FOR'r WORTH 

r'XAS TV 

rTl'W *".■ ■ X 

r-:.Ai- 


. : a 


DAYTON 

:t :■■■ • X 


■ ; a: A ’ : 



150 



177 



DENVER 

;TV? KK •: 

: W ::: TV 

db:s moines-ames 



DELLTH 

;v 

DETROIT 

TV 

FARGO- VALLEY CITY 



zir.K KJ--K 

r:h:r . >: 

FORP \\ AYNE 

wa::k .V 

r;. .v:- ‘ 

FORT MYERS-NAFLES 

WK'."' 

" V V;- ■ 



:‘r "'AS. *A • . ■ 




r:-: -\ v:-r ■■}■ a: a. : 

::-a::: t: a:, 'a. ; 

v;A;:■^^vv; a: av: ::; 



FRESNO-MSALIA 

Vr.'N :V Al- ■ 

'■y: :i 



• a; : A. . A. ; ' 

A' r I . . I . ■ 



(JKAM) RAPIDS-KALAMAZOO-BATTU: CRICKK 

:v ‘V- ^ v: : 

. V.- ■;?' ' ■ : r a; A; : ■ 



(iREEN BA\'-AlTLErON 



(;REENSB0R0 -HIGH foim & winston-salem 

T“-.W ; A ■ • 

;; "V : v w %■; 

(JRKICNVII.UvSI’ARTAMJl R(;-ASHKVI1.LK-AM)I:RS()N 

v;av;. v;, m:- ■ - 

HARRIS1?IR(;-1.AN( ASTKR-I.KBANON-VORK 



xO 



BEST COPY AVAILABLE 



178 



HARTFORD & NEV^■ HAVEN 

HOISTON 

INDIANAPOLIS 

.lACKSONVILLE-BRUNSWICK 

KAV.V 

KANSAS CITY 

v;. a;- : - 

KERRVII LE-SAN ANTONIO 

•■■AH) ■"- 

KNOX^TLLE 

i.rrri.E rock-pine bit i f 

LOS ANGELES 

■ ■■■ ■■■■ 

M ARQl kt tt ;-escan ab a 

w/y.r* ” 

MEMPHIS 

MIAMM-Our l.ALDKRDAU*: 




■/M TT'.ii;* /■■I?" 

;■ ,x Tr x ; at: :::* 



]-y:zy -j- . ax'ast::; : 

: xi.icv: s : ::: :'Rr. 

. - "yy-x:: .- a-:: • 



x.iiAH ■;iA:;^;iL:. rfii.KVir : : n'. 



i ■ yy-;:-A-:: xr 
A y:.: ' yy'M.AT; xx 



^ . -.M I V. AL.;Ai‘r:': ; 






'/> ! ' .W ' ' - p. '''■ 

;:a-. : na:'. i 'AyT::;i ' 

:■ X :x : .tat: ' 

: ; : y: :;;- ) v a:' a:"; ::: • ‘ • 



: - Ay ha:;:;;': 



i-.- :n ■ 

:.A. : -y a: A::::;; 

• 



O 



179 



MILWALKKK 



MINNEAPOLIS^ST. PAUL 
.... .... 



.MOBILE-PENSACOLA 

NASHVILLE 



NEW ORLEANS 



SliW YORK 

V;.Vr ■ 

/. y : v 
:v 

WNVW 

w. : 



".a:- a: "Arr: 

■;^.w ‘Ar: 



a;- aa:;::- ’. 



ak: ; lA ^n; :-"7 :a ' 






;r a: •a/::::’ 



a; : ;a;. aa ■ 

:;at: :;a:. . a:;.;aj :::: 

■■ V N .-t-Ar:. 

: .a:.\:a.- 



NOREOLK-PORTSMOITH-NENVPORT NEWS 

i*t \ . ■ i ' r' - • 

OKLAHOMA CITY 

. !■! A 1 ■ 

OMAHA 

. :-:v - V ArrA.' ■ x a.' : ■ • 

PEORIA 



PHILADELPHIA 

wj V : rv 

.;.A" /V 



W; . ' .A!. ’ ! .” . I..' A.:.; *' 

■: w v;k.' 7::: 'H' 

■ ■■ i -::" a: a. : = 



PHOENIX 

'A A,' ' A !i;.W A !■ i ! 



IS, 



BEST COPY AVAILABLE 



180 



PITTSBURGH 

KrfJ\-7V 
V,’? 

RALEIGH-DURHAM 
RyVPID CITY 
RENO 

RICHMOND-PETERSBURG 
ROCHESTER, NY 
ROCKFORD 
SACRAMENTO-STOCKTON-MODESTO 




SALT LAKE CIT\' 

SAN DIEGO 
SAN FRANCLSCO-OAKLAND-SAN JOSE 



SIOUX FALLS-MITCHELL 





X 



181 



ST. LOUIS 

KTv: : X :y; r ; “xr /:- : ‘ . 

SYRACUSE 

wTVH ”Y' a: -a:":::; ^ 

TAMPA-ST. PETERSBURG-SARASO l A 

Y:^::::.A:^. a:\-as t:::j r ^r 
NrW ‘ 7.7: ::: 






■7;-AA .-w/j-;:::. 



■:.l:ak -iiANNiiL 



\A7 : :;a^ i^k..Ai .-A^r::: ; 

■■■ X : x v;r. ::::x 

WEST PALM BEACH-FORT PIERCE 

wFL.x F'X xal.k:tf ■.■vvv:::rA:: =? 



V\ ICHITA-HUTCHINSON 

r*AAF-:v KFAS-TV r'x :.KAK ■'HAr;:;v.:. rxxFVTY: 



ViTTA IXL 

WTVT 

TOLEDO 

Kt;?w i-:x 

TUCSON 



TLXSA 



WASHINGTON. U.C. 



A b H V 7 -".rr ■. 1 i r 1 1. ; ' r- n 

/\c'i ::r ?: ca lCeU V. I:.-. 

Ai '.jy 1 <- Tt; i '»v i a 1 »■:; . .i . :v.' 1 ; . ! : ■ 

itci" 1 I:..-. 

'jp 1 m - .'i t 1 ' AL' -■ 1 . 

.■hS : r.c . 

■’.••a: 7** l%^v . j : . 

Fill:; 'cir,(T.unijni i . I:,.-. 

“ X 11. n al 

'1 a:: it-- l‘.i raacaLic X ■ ; ; 

3i»:-ai: w -- 

: t I T<=- >V-i 1 » ' ' !‘r 

;.r . l:.-. 

:. : : ■ v 1 :^: cn 7 'ir . 



y i.i 7 • :i;. I:. ■ . 

Xia'. : rv-r.: TV : - . ! v?:- • 

:xr. r-x . a -T.'aijr ::: j ‘ . 

:;*-w : 1 i V -...n Lc.it 1 ■: 

: »Lp i:, :7r .■ •■■c;u”v ' r.u.i:..'' 

: ■»' .K — •. , It:-. 

. a.LJ - -t p . 

■■•. rtxi .:;ja:..:«- ’. - 'af. x r.iL i vr.y 

>“ LV -x L'. y ,■ t : 

I*t . i. i: r A . .f I 
: . ,t L'x 1 ; • la' : 

; : it' =.•: l;; j •■' 

v;.»- ■: ■■ -t:. L: X . i ; • v. L . r, i ' : t . 



Y 

X 



0 



BEST COPY AVAILABLE 



182 



ATTArHMENT NO, 2 



The Evolving Electronic Media Marketplace 
and the Devolving Case for 
Broadcast Ownership Restrictions 





183 



STRATEGIC 

POLICY 

R t S I A R c: II 

■> lov^s t.*'-'!’ ‘il " - ; *ii 



The Evolving Electronic Media Marketplace 
and the Devolving Case for 
Broadcast Ownership Restrictions 



John Haring 
Harr>' M. Shooshan III 



March 20, 1905 



o 

ERIC 



ib" 



184 



About the Authors 



John Haring and Chip Shooshan arc principals in Strategic 
Policy Research. Inc., an economics and telecommunications policy 
consulting firm located in Beihesda. Maryland. Dr. Haring formerly 
serv ed as Chief Economist and Chief. Office of Plans and Policy, at 
the Federal Communications Commission, Vlr. Shooshan tc.TTierly 
seiz ed as Chief Counsel and Staff Director for \vhat is now the Sub- 
committee on Telecommunications. U.S, House ot Represeniati\ es, 



STRATCCHC: 

ro 1 1 c Y 






185 



Introduction 

I’.xplodinc ci^mpciiuon m the electronic media inarketpLicc lias rendered eo\emmetii 
broadcast (uvnership restricuons obs(deie. hut not irTele\ant as their continuation is untbrtiinaiely 
likeK to pro\e ha/^dous to the consumine public’s health. ( >\vnershin restrictions ha\e lonu since 
^topped being pan ol the solution:' now they are fast becoming part oftlie problem. C’onceived in 
an era when scarcit> <>t electronic media outlets was the watchword, the government’s ownership 
restrictions ^verc (Originally designed to encourage diversity lU’ ownership and to sat’eguard against 
undue concentration (U economic power. In a world where there were only a tew (mticts. taking 
^teps to ensure adequate competition ainong tlic I’cw made some sense. In a world where technolog\ 
.ind the market have \asih expanded the number of competing sources o\ infonnation and 
entertainment and done more i(> promote competition and divi?rsii\ than e\en the most extreme 
regulation could e\cr ha\e ciintemplated. the old rules now lack a reason. What is worse, thev ha\e 
hecome incoherent and operate primarily to stitle the effceti\c deli\er>- of di\ erse programming vui 
hroadciisi fcchnolo^w including news and public affairs programming. 

Not Kansas Anymore 

1 he radical change.^ which ha\c transformed the \ideo marketplace during the last quarter 
eeniur> ha\e become a eonimonpiaee in the print and electronic media. It has become almost 
impossible to a\(ud seeing a dail\ rep(^n regarding the introduction ol Mmie new ecMninunteaiions 
teehnolog\ (H ser\ lec that promises to deli\er more for less. I he basic tacts are b> now lamiliar to 
exer^xme: llie selectuMi and distribution of \ ideo programming is no longer an\ihing c\en remotel> 
resembling an oligop(d> with onl> three primarx' network pkuers. 

Oxer the last twenix-fu e xears. the \ ideo landscape has been radically translomicd In a 
xaricix el imerrolaied economic and technological dcxch^pmcnts. 1 hc.se include remarkable gnnxih 
in the iwnihcr o\ coin entional broadcast telex ision stati(Mis. a huge expansion in the amount ol 
programming deli\cred b\ cable and (Uher distribution media, and extensixc household pcnctratinn 



In |aK4. ilic I t emmunn-.iiions (. i»inniisMen lcniati\cl\ 5.uncliuksl ih.il cxplsnive rrouih .iiul 
\li.iin;c m ihc in.iss tncilu rnarkci 'iiihpiiricd .i i*lusc-oul tU n.ilutti.il i'>vm.T‘«liip Imiiis i- \/m-nanu m >7 \fuiiifh- 
/^i/.Mllv-nirr.il n.'tkcl Si-l'iuO) HUM (CM P |S(|MS.li nn r.tri Hm) | ( i :a"l 
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”*> \ ( Rsaiki nm\ I’l iccnnoiou\ Iiuiccd. mrucminnai \k 1 co and imcracinc snuwarc sales and 
rentals now lar exeeed the re\emiest*i c/// broadeast and haste eahle nelworK> 

In l‘PO. there were i'ni\ (0 nidcpendem tcle\tsion stations iviz . those tun atriliatcd with 
\1U . C. BS i*r NIK ) opcratine in the I nited States. lU Iddt. that luimher nad erown to 4‘'X. a 
remarkable \e\vn/r;A/ iiierease. I he simultaneous er(w\th in eable televisum penetration pla\ed a 
^lenl^lcant role in the grow th id independent television. Most independent stations I'peraic in the 
I in* spectrum hand and. as a ctmscquence. are teehmealK disad\antaued in their ability to reach 
large audiences. ( amage by cable telcMsion systems substantially reduces these technical disad- 
^.intages and permits I Mb statUMis to he more comne*iiti\e in acquiring desirable prouromimnu and 
producing larger audicnees. .Xcetuding to the I ( C. there were on a\erage more titan tour times as 
man> independent teles ision Maiions operating in the top-50 markets in I004 ihan m 1070.' 

I he economic \iabiiil\ iM independent television stations lias lunhermore enabled the 
lornution ol new hnmJniM networks to compete wnh the established neiworks. I he box Broad- 
casting C ompanv now is able to supply new network programming to nem'ly 2U0 art'iliates (ineluding 
sceondarx* alfiliates) and currently reaches VX.7 pcreent ol'the national audienec. In addition to bc^\, 
the [ nited Paramount Network d I^N) reeentK commenced operaiums. It isiitVering twti hours ol 
programming two nights per week through alt'iliates with eo\erage ol about ’’d pcreent ol the 
total audience. I he \\ 1^ I ele\ ision network (\\ arner Hrothersi also began operations e*arlier this 
>ear. It isollenng programmine one night a week with plans to expand to additional nights in the 
■ attire. W B I e!e\ision reaches about SO percent ol the audience tliroiigh a coinbination ol approxi- 
mately 50 local broadcast alfiliates and the superstation W(1N. 

I lie einrx' lU new broadcast networks has luu onl\ brougiit additional competition U>r 
audiences, advertising .-.ales and programming, but lor local market arUliaies as well. Just a lew 
cars ago. C BS attempted to reduce its aUlli.ites compeiwaiion and restnieture its reiauonship witli 
its alliliatcs. Ihe entrx ol new networks would make that idea suiculal lor .1 network todav. What 
hvid been a bu\ers m.irkei has now elcaiK become .1 sellers market. I’oteniial alliliatcs arc srllini! 
Ill l!ic proverbial driver s ^eat. Jiid networks are scramhhne to stilidti'v f.e iviw ot altiliaies which. 



In .uKlilionio 'ihKTv'inlva; i.iiioti'. j})c It ( ' !i.is .ntilu'n/rvl ihe fm.i!i«<n ■ ' 1 i.irec iuiiuIht U-w- 
u-K-\t-ion sl.inons in,.ie hmh \ am .uiii M.ttions oiler -.ettue 
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.ilone with owned and operated stations, eonsiiiuies a critical component ot'a network's ' cofloniic 
'viructurc. Wliile the tuimher ol poicntinl udeo viisinbution channels to consumers is now vinualK 
uniinvied as a result i)l advances in lechnoiouy. the number oi conventional broadcast station 
licenses is limited by the amount oi'spectnim allocated to the serv ice. With a limited number oi' 
outlets and a erowine number ot commercial networks clumorine lor et'lcctivc local market 
distribution, station leverage has grown signitlcantly and is likely to continue to erow. 

Kollowing 1'on's acquisition ot' broadcast rights to NF-'L football games, there have been 
numerous shit'ts in network alllliaiion. In December ld04. Broadcastm^ cC’ Cuhle reported that 08 
»-hangcs in atllliation had occurred in .'7 markets. The benellts produced by this new environment 
nave benetltted all altlliates. The networks have had to improve the compensation the>‘ pay in order 
to retain valuable alfiliatcs and it has been cstimaicd ihat. ns a resuli. eompensation rewards have 
risen by several hundred million dollars. 

During the D)80s cable television became a communications industiy giant m the I'nited 
States, substantially increasing its market penetration, vertically integrating extenstvelv into program 
production and supply, competing lor local and national market advertising sales, and currentlv 
poised to enter the market for telephone service. Cable novv passes by over ^)1 million households 
(about 97 percent ol all television households) in the I nited States, and its market penetration is novv 
about 0.' percent ol lelev'ision households. 1 he vast maiority.ol cable sub.scribers ni>w receive 30 
or more channels, and nearly 40 percent receive >4 or more channels. Cable offers a lanze number 
and variety program services. In 1994 tltere were 79 basic cable netvvorks and 30 national non- 
Ivisic service networks. I here arc also a large number of regional cable netvvorks. 

Broadcast and cable are not the only means by which video ptogrammiim is distributed to 
consumers. More than two million households novv receive programming utilizinu backvard dishes, 
acquiring services via subscription as well as availing themselves of numerous free services. 
''M.\l\ services are utili/ed bv aiunher million si' cribers, and wireless cable iMMDS) has 
attracted over a halt million subscribers Recently direct broadcast satellite systems (DBS) began 
lUtenne tcehnicallv vcr\ high-qualitv sen iccs and it is estimated that these services will attract more 
than one million suhserihers m 1 99^ 
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Loominu l^iruc on the mnues oi the market are the teiephone eompanies. The telepiume 
companies pose a ver> hiciiis credible competitive threat because ol' their speciile identities, ihe 
'.echnolouy they are eapable ot depioyinu. the teehnoloeical evolution their networks are underuomu 
for reasons apan tnmi video distribution, and. last but bv no me;uis lea.st, their linoneial strength :md 
perceived staying power. In the seven Regional Bell Operating CompaniestRBOC 'stand 011' 
had combined revenues in exeess of SI 00 billion. .\ll (O' the maior telephone emiipanies in the 
I 'nited States have plans to enter the v ideo distribution business, and several arc eurrcntlv striv ing 
mightily to do so in the faee of heavy eab»e industrv' opposition, opposition whieh speaks for itscll' 
in terms of the pereeived strength (O' the eompetuion telephone eompanies are expeeted to bring to 
bear. 

Recently three m the RIU)(\ (Bel! .\ilantie. Nyncx and Pacific l elesisi announced the fc»r- 
mation of a joint venture. cap>tali/ed initially to the tune of S?0() million, for the express purpose 
of developing enteraiinment. information and inleraetive programming for new teleo video 
distnbutton systems. 1 his group has hired Howard Stringer, tbnncrly of CBS. to head the venture 
and Michael Ovit/ lU' C’reative .Artists Agency of l.os .Angeles to advise on programming and 
technology. .\ key a.speet ol this effor^ is development of navigator software that eventually could 
replace VCRs tuid remote control units to help customers tlnd programs and services. Three other 
R’.UK's (BellSouth, .Ameriteeh and SBC’ Communications) ;\re I'omiing a iiMnt venture with Disiiev. 
with aeomhined investment of more thoji S500 million during the next five vears. 1 he goal of this 
venture is specifieally 'o develop, market and deliver video programming. 

On top ot'all this aetiv it\ invoK mg the creation of new distribution paths and deliverx' of new 
entertainment and information serx iees to the home, there luis been a sumiltaneous revidution in the 
''Ophistieation of the eommunieations equipment emploved in the home. 'l oday more than X4 
million I '.S. households have VCRs, hi 1904. I '.S households spent as nuieh money purehasing 
and renting videos ($14 billiimi as the eombincd revenues of all hasie cable ($4 6) and the three 
established broadea.st networks ($9.4) m 190>. (n 1994, percent of I '.S. houseludds owned per- 
sonal computers. In I99.t. estimated retail s.iles td North .Aiuenean computer soitwarc sales were 
billion. 
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In addition to the pnrenase and rcnial ol udeo and iniormation soituarc. loccnt \cars liavc 
'Aitncsscd rapid nrouth in intormation services. 1 «>r example, hetueen .md the end o! 
the number oiMibscrihers t^' the top live on-line iniormation seruees il‘rodiu\. C ompuServe. 
\meriea t )n-line. Delphi and Gl niei ureu iroin I " million to .>.5S million. I he VV orid W ide KK eK 
which ottered access to 1 30 Internet sites in June conneeted '. 2.U0n sites ai the beiiinmnu ot 
ldd5. liv one estimate ihere are to UU) new sues added to the W orld W ide Ueh each dav. 
.\eeordine to one estimate, revenue aeneraied b> eleetronie databases urew by nearly 0() percent 
between id02 and IdOy. and revenue trom consumer (•• i-line services increased by 2' percent durinu 
the same period. 

l o sunimarr/e. v\e are. as has been almost unr ersallv remarked, in the midst ot an inior- 
mation revolution. Ihat revolution is beinu driven by advances in nneroeiectrome and tiber optic 
teehmdouv that eive evidence ot abatine. 1 liese advances are translomiini: v inually ail market- 
places. Perhaps not surprisinulv . the eomnuinications marketplace itsclt is an eMivironnumt vs here 
Iniormation Aue change has become piuiicuhirly manitest. In communications there tire two genene 
"Wow! ' charts: t )ne shovss productive capabilities rising exponentially vsith time, and the lUhcr 
shows cost.s tailing exponcntiallv with time. What docs that portend, eonefctclv , in tlic picture we 
have painted? Vhc ansv\cr: b.vcr expanding and inlcnsi tying competition among more and more 
ditTcrent tvpes ot programming isottwarcl and iniormation services, more and nu're closely matched 
to spccitlcally what consumers want, delivered in aiiv ot an increasing vancty ot wavs. and. in 
particular, tiie specitic manner an.v particular consumer tinds most econmnical and amvenient at anv 
paiHeiilar time. 

Harms from Outdated Regulation 

I o the extent that regulations arc perceived as a substitute lor eompetiti«>n, the evolution ol 
et'teetivc conipelition obviiuisly mitigates the need lor the regulations. I hiis. while there may be a 
need tor nevv regulation cope v\ith new tvpes ol problems posed bv the imgoing rcvxdu.ion in 
eomnuinications teehnologv and services ic g. privaev issues). the extent tluil the liistorieal 
rationale lor electronic mass media regulation has been seal city, eoncentralion and lack o! 
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voinpciiiion. ihai r.iiionaic h.is hccii ihorini*:ni\ iiiulcrniiiicJ h> a radical iransiormaiuni the 
ijidusirv 'ciruciurc ihai l aniu'i lx* demed. 

Ihc tael ihai old rc“auiaiions arc rendered irrcle^anl m lermsoi'ilu ir iniiial and nioiiN.aimii 
premises does noi. liovve\er, mean ihai ihcir eoniinued exisiciiec is uiihfjiii maienal eonscquenec. 
W hai iretjuenily happens ■ and uhai ue ihink has liappcncd in ihe ease oT ihe government s 
ixoadeasi ownership resineiions is ihai ihe resuli ot'a lailure lo relomi outmoded reuulaiion is 
It) iranslorni the reeulaiion into a bamer to eompeiiiion as opposed to a toaiuiation tor eompetiii(>n. 
Instead »>! proteetine etmsiimers. outmoded reuulations Kieome a source ('f poieniial harm it) 
eoMMiiuers. 

Wlieiher ihe exisicnev id such barriers matters iiims in part on die extern and intensil> ol 
ct)mpeution W here ei'inpeiimm is uiiKcrsal and un\ leldinu. die eonsequenee ol a lailure to rctorm 
IS li>eali/ed lo die speeille sector uho>e ahiliiy to compete elfeeliveK has been eireelively rcsineled 
Where eoinpiMiiion is t‘ihervMse lulls ellcelive. the ipcrscrsei ctleei ol the rcuulalion in this 
eirciimsiance is to disable partieuku eompelilors relame lo llie eompeiiiion. I his poses an issue of' 
equiiN W hy imlairly resiriei the abdii\ of one of many types of eompelilors lo compete effectively? 
In the absence ot othemise lulls elfcelivc eompeiiiion. the perverse elTeel of ouimoded reuulatioiis 
IS not itid> lo iintairU hami particular eompelilors. but to harm consumers as well. 

•\s ue have prcMiuisls deiailed. the broadeasime indiisiry has become siunifieanlh moie 
compciilise duriny the last iueniy-ll\e years and. even more siunifieanl'*- . no lonyer operates in a 
t.t»inpeiilive vacuum in terms ol the existence of alternative video distribution media. It t’aees 
increastnyly siroiiy eompeiiiion trom a varieiv ofieehnidoyiealK adept, markeliny-savvy. Ilnaneiaily 
hieh-pouered competitors. 1 hese rivals are deplov iiiy pristine new. siaie-of-ilie-art networks and 
tlnancinu neu prouramminy ventures to produce binh eimvenltonai and new interactive program 
maienal. It tree broa.'easiiny is yoinu to remain an eeonomiealK viable and efteeliv'c distribution 
aliciiiative. it is obvtouslv yoinu to have to keep pace. It is yoiny to have to tuid a way to marshal 
die larye amounts ol tinaneiai capital neeessarx- to upgrade ns leelinieal facilities, and it is gomy to 
have to be able to deliver compelitivelv etleelive proyram material that either it produces itself or 
can acquire tiom independent sources that fuKl hroadeastiny a sufl'ieienilv aiiraelive medium lo 
till I i/e lo reach audiences 
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The problem in a nutshell is that the staiton ounership rules restrain broatieasiers trom 
aehievinu the kinds ofeompeiitive suieruies that other media ean exploit etteeiiveh as a mailer ot 
course. These eonsirainis limit the laree infusion of eapiial that is needed to ensure eompetit've 
parity and the efleetive exploitation ol produetive synergies. Broadeasi eommeniers m the I C'C 's 
ownership proceeding umtbrmly argued that inereased group ownership \s'ould losier more intense 
competition by permitting broadeasiers to aehieve eeonotnies of seale that would enable them to 
belter eompeie with eable, whieh enioys a dual revenue stream Irom subseribers as well as 
advertisers, not available to over-the-air television. 

Restrictions on consolidation id' stations m local markets would similarly allow more 
efficient operations. The theoretical common sense arguments are that there would be signitieamK 
beneficial consequences in terms ol operating el'ficiencies if greater resource sharing in terms ot 
administration, marketing and technical I'acililies could be achieved, .\gain these are the types ol 
effieiencies that other competitors, noiabh cable, are permitted lo exploit. It is ironic that 
regulations adopted initially to promote eompelition and increase diversity now operate to restrict 
eompclilion and limit diversity 

Absence of Downsides 

Repeal of restrictions on multiple station ownership does not eonslilute repeal ot the antitrust 
laws. Mergers and acquisitions of hroadeasl properties, whether national or local, would remain 
siibieet lo the full panoply of antitrust ent'orcemenl tools. It is striking lo observe the extent to which 
the I'CC, in analyzing its ownership re.strietions, is e.ssemially Juplicaiin^ the analysis the antitrust 
agencies would, in ;my event, conduct were an actual merger or acquisition proposed. 1 he difterenee 
is that the FCC is fmillcssh tr> ing to arrive at an answer in advance and on a generic, rather than 
a specific, basis. Whether an\ particular Lonsolidation will pass eompelili\e muster will necessarily 
depend on prevailing market eimdilions in particular market circumstances. I o the extent that the 
I'CC' is evaluating issues the antitrust agencies could and, presumptively, would be evaluating 
anyway, its evaluation is dimply redumlaiit and unnecessary for reasons other than its i»wn 
bureaueialic imperatives. However, it eompeutum is ihe issue, the fact that the another part ot the 
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covcmmcni uni cominuc lo 'Aorry iSic issue onehi \o e nisuuiie suillcieiu reason lor ilus pan tn'ilie 
eovemmeni tun lo have lo worry ihe issue. 

The civums ot certain network aifiUates that ^.oinnuinitv -oriented bnnidcastini! wtuiid 
somehow be tlireatened are hard to credit senouslv . and canitlict with ttbserved reaitiy. In the ilrsi 
instance. voUmiary exchanue ist//um.s inutualb benel’ieiai to the transacting parties, kelaxaiion oi 
restrictions on voluntary transactions does not compel traders to trade: it merely affords parties 
greater freedom to consummate trades if that is their ev.-iluation (d‘ wliere tlicir self-interests lie. ll 
.m affiliate vvantsto retain its existing ownership status, there is nothing to prevent it from so doing 
if restrictions on purchases and sales are relaxed. 

Some affiliates .irgue that neivvt^rk ovuiership skews programming adverselv from a public 
interest standpoint. 1 Ins is not at all clear. While a netvvoik ma> he able to ^\en more direct and 
immediate pressure on management of an ovvneil station to clear network programming and 
minimize local preemptions, the owned station will be strengthened in other ways by network 
resources and the observed net impact has herelol'ore been an expansion of locallv onuinated 
programming, l or example, fox's owned stations have undenaken to offer an liour of local news 
at the conclusion of its network feed as well as additional local newscasts during non-prime time, 
fox'.s network rivals in Washington have also expanded their local news coverage, now (offering 
three hours ot' late-atternoon. carlv -evening news. Ml ot the Washington netv\orK 0&t)s and 
at’filiates are now offering an carlv -morning local news show It should alst' be noted that iietwt'trk 
clearance does not imply that local programs of particular interest will not. in fact, be deiivercd 
I hey may simply be carried on other stations. I hus. for example. C'iiannel >{) in the Washington 
market now carries .\(‘C and Rig fast basketball games previously transmitted on network stations. 

fhe limited relaxation of the ownership rules heretofore adopted bv the ‘C which 
established a twelve-station limit up troni seven provides some relevant evidence on the conse- 
quences of multiple station ownership for programming. It would certainly be hard lo sustain the 
argument that this change had urn- adverse competitive impact along t/m- relevant performance 
dimension I'o the eontrarv. this reiaxanon. among its mher beneticial impacts, peniuited 1«'X to 
establish a suftleieni base ot stations lo facilitate the temnatum of a tburlh network. The entr> o\ f(»x 
and other neiwi^rks not milv strengthened the bargaining position of stations as prevunislv discussed. 
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hm ii jlst) strengthened tl'.e pert’ormanee ot' both its owned and ('peraied stations (through 
exploitation of eeonomies oi' scale and local program upgrades) and those stations that chose to 
become alfiliates (which were, as a result, also empowered to upgrade their programming). 

I'hose who maintain that expanded network station ownership will reduce localK’ originated 
prognimming need to explain why previous relaxation ot ownership restrictions has apparently uoi 
had that consequence. Network and group-owned stations typically do more local news and public 
affairs programming. ' The result of previous reform has apparently been more networking ami more 
locallv oriuinated proizramming as well. Networking can create stronger local broadcast operations, 
.ind multiple station ownership can help facilitate the formation ot competitively viable nciworks 
in an era of universal multimedia competition. 

llie notion that networking and localism are in I'undamental contlict is only an assertion and 
eminuly belied by the actual facts. .\ recent National .Association ot Broadcasters sur\'ey under- 
scores an increasing commitment lo television news, .\ccording to the sur\ey results tretlccting a 
percent response rate among commercial television stations), news programming costs lor ABC , 
CBS ' aid NBC' affiliates were up 4.X percent in 1 993 at a time when other expenses were being cut 
1 .(i percent. News costs lor box affiliates were up 23.4 percent while other expenses decreased -^.6 
percent. Stations are doing more local news and public aftairs programming because it is in their 
economic interests to dit'ferentiate themselves in (lie local television market and to be eompeiitise. 



The number of fo\ stations presenime prime-time newscasts m iheir communities has incrca.scd liom 1 5 



lo 50 111 the last three sears Mans I o\ stations are also creating morning news and inlormaiion programs. 
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Conclusion 

riic l/niied Stales is today the most mroimaiion-nch society m hisior> 1 he idea that there 
arc but tew paths to achieve the aueniion orciiizea consumers is ihorouehly belied by the radical 
iranslbnnaiion oT the communications marketplace that has occurred during the last 
quarter ceniur\* and ;v own acLricninnii. We sulVcr iVom neither a scarcity of independent 
communications paths nor one lU” salient messages. Hie restrictions on broadcast station o\sTicrship 
that remain in etYcci are a vestige ot’a uorld iliai no longer exists. Their survival in a new world to 
whicli they arc ill adapted serves mainly to inhibit the competitive elVeciiveness oT broadcasting 
relative to other communications media. 
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attachment no. 3 



l-cbruar^ 2.^ : 



William F. CamoM 
Acting SecrciaA 

Federal Communications ('o-mmission 
WI9M Street. NW 
Washington. DC 20554 



Re Xpplicaiu'n ii {'.‘x I'dcviMon Stations Inc tor renewal ol license lor Station 
\\'\YW.T\- Sew > rK. NY 
KilcBRCT »an:oiKZ 



Dear .Mr. Canton. 

.My name is Samm-Art Williams. I am currently, the F.\ccutive Producer ot' the Martin 
Show, on Fox Television. Nty resume is attached. 

.Mr. Canton. 1 grew up in North Carolina during segregation, degradation and man's 
inhumanity to man. 1 was colored and Negro, long before I became Afncan Amencan. I 
have seen educated, quail Tied Amencans. forced to feed their families on a servants pay. 
just because ot the color of ilicir skin. 

,-\s a ten year old. 1 discovered that 1 wanted to become a writer. Day after day, 1 would 
watch television, with not a single show to give me inspiration. .Not a single wmer, 
producer, stage manager or production person, that I could aspire to emulate The doors 
were closed. But m my hcan... the glass was always half full, rather than half empty. 

Thanks to Fox Television and opportunities afford African Americans by this network, ten 
year old aspirini! writers and producers can now say. . Maybe one day 1 can wntc for 
Martin . N lav be one dav 1 can produce for laving Single . .Maybe one day I can be stage 
manager tor House Bugg m'. Maybe one day ; m create another Roc . Maybe one day 
Lean be the Exccuiive Producer (U' a show like Martin ' How wondcriul it is tor ten year 
olds to be able to dream and aspire without boundaries. 
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1 :cei ven stronciv .ir'oui [*‘o\ rdeuMon commitment to America.. T!ie melting poi. ' 
\no 1 ^lroncl> evpansion oi this network both locaiK ana national!). Renewal 

•I license tor nation VVV^AV New ^'ork. is ver>- imponant li 11 help a lot or people. 



Samm-An Williams 



Hic Honoraric Rcccl t: Kundi 
Chairman 

Vhc Honorable James H Qucllo 
Commissioner 

ITic Konoraolc .\niircv^ C Barren 
Commissiuncr 

The Honorable Rachclic B Chong 
Commissioner 

The Honorable Susan Ness 
Commissioner 

William fc Kcnnard. ilsq 
GcncraJ Counsel 




Renee Liohi. lisq 
.•\cune Depuiv Chici 
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UHfVtRSAL TEltVlS^3N. IW UNIVERSAL CITYPIAZA UNrvCRSAL ClTt CAUFO«MW «l80e 



Oirwcl Oiai HumMr 
818-777-3265 



February 22 r 199b 



Mr. Williaa K. Caton 
ACtinq Secretary 

F 4 td«ral Ccsotunications CoKsussion 
1919 M Street, NV 
WaBhlngton, 0,c. 20554 

R«: Application of Pox Television Stations, Inc. for 

Renewal of I.icense for Station WYW-T\', Hew York, 

File &RCT-940201KZ 

Dear Mr. Caton: 

I 2UB writing an behalf of Fox Television Stations, Inc. 

("Fox Network") , and in particular, on behalf of the 
tJilevision show "New tork Undercover" which airs on the Pox 
Network. 

Because of the conviction that the Fox Network has to 
minority broadcaetinq, I, as an African-American, find 
myself in a rare position in the film and television 
industry. Through the medium, I am able to express icteas, 
opinions, and tackle themes, ethnic and otherwise, which 
would never reach the American public unless soneone was 
willing to take an enomoue risk. The risk-taker in this 
instance is the Fox Television Network. 

I feel that the programming efforts of Fox Televisicm are 
beneficial and crucially necessary to every aspect of 
American society. It has been my goel and ejuest on "Hew 
York Undercover" to bring oar minority characters "into the 
light," so to speak, to American viewers. The idea of '^New 
York Undercover," two ethnic leads doing undercover police 
work in New York City, was and remaina progressive. There 
is a thirst and hunger in our society for greater 
understanding and inaightc into the multi-cultural fabric 
that is the heart and caul of America. After a long, long 




BEST COPY WAIUHI f 



Hr. Y. Canon 



2 



February 22, 1995 



diet oC nusn and oattteai, the country yeamc tor janbalaya, 
red beans and rice and good old-fashioned dovm ho»o cooJcJinq. 

We strive to bo less generic in the presentations of our 
characters and Fox encourages, rather than hinders us. 

Kay be this is why we are currently nominated for a People's 
Choice Award as '’Favorite New Show," everyone will suffer 
dearly if tha Fox Network is not allowed tc continue their 
innovative prograinBinq. I feel like they are doing 
so)»ethinq extremely important and others share that belief 
as well. It is certainly the case reqardlnq "New York 
Undercover.” X have taken tours of elesientary schools 
around the country and worked with the Ijos Angeles Police 
Department In programs to help troubled youths. I would say 
the single greatest root of the frustrations of these youths 
ia lack ot aelf-esteem, self-worth and self-respect and the 
feeling of lack of representation in our society. Not 
surprising, virtually every one of these youths is familiar 
with, relateft to, and identifies with my show, "New York 
undercover," and other Fox shows, such as "Living Single,*’ 
"House of Hoggin' ** and "Kartin" because those youths get an 
opportunity to finally see themselves reprefsented in 
society. That is to say. In the depiction of character 
similar to thcBseives, they feel that they count . . . their 
lives actually mean something. Many of the kids I have 
spoken to see a ray of hope that they can transcend their 
environment and be legitimata participants in the Asarxoan 
dream just because shows like ours exist and send the 
message: "You can do it if you try." 

At the other end of the epectrum, because the Fox Network 
has wncouraqed us to put quality and integrity into our 
show, X feel that we attract a significant percentage of 
viewers '*ho would otherwise never get a gl lapse of the other 
culture: that exist virtually in their back yards. What 
they ' m vised to seeing regarding minorities is what appears 
on the evening news... gangs, gunfire, rapes, etc., etc., 
etc. The Fox Network in many ways is a "stereotype" buster 
because they show ethnic characters oloser to reality, in 
this light, how cian a show not be beneficial in its telling 
of the struggles of a young black man in America, the 
utruggics of a young Hispanic in America or, in the case of 
"Living Single," young singles looking for lovo, who happen 
to be African-Aiujrican. 
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It is unfortunate that vc ssust call this kind of pro<jranmnq 
daring. 1 believe the shows I ' ve aientioned serve to link 
the universality ot ail cultures. These shows need to be 



Kevin Arkadic, 

Creator/Producer, 

"jfew York Undercover" 

PtAihni 

cc; The Honorahls Reed E, Hundt 
Chairman, FCC 

The Honor 2 ibie James H. Oueiio 
Commissioner, FCC 

The Honor^d>le Andrew C. Barrett 
Cojmtlssioner , FCC 

The Honorable Rachellc B. Chon?? 
CoaunJlssioner , FCC 

The Honorable Susan Ness 
Conaaissioner, FCC 

William K. Kunnard, E»q. 
General Counccl 

Ronoo Licht , Ecq. 

Acting Deputy Chief 
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aired at all costs. I pray it continues. 
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truly yours. 
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The Chairman. Thank you, very much, 

Mr. Jim Waterbury, chair, NBC Affiliates Association, 

President and General Manager, KWWL TV, Waterloo, Iowa, 

STATEMENT OP JIM WATERBURY, CHAIR, NBC AFFILIATES AS- 
SOCIATION; PRESIDENT AND GENERAL MANAGER, KWWL TV 

Mr. Waterbury. Thank you, Mr, Chairman, good morning. Good 
morning to the members of the committee. I am here today rep- 
resenting NASA, which is the network affiliates. 

The Chairman. Pull that microphone right up. 

Mr. Waterbury. Certainly. Thank you, Mr. Chairman. I am here 
representing today NASA, which is tne Network Affiliated Station 
Alliance. We represent more than 600 television stations fiffiliated 
wiUi the ABC, CBS, and NBC networks. These local broadcasters 
are, for the most part, small businesses that broadcast local pro- 
grams of all kinds, local sports, news, political debates, election 
night coverage, charity telethons, as well as network and syn- 
dicated programming, as coverage to our communities. 

The business of being a local affiliate television station is a sepa- 
rate and distinct business from operating a television network. 
Broadcast affiliates are Main Street businesses. Our smallest mem- 
bers may employ fewer than 50 people; our largest members may 
employ more than 300. But we all provide the same bas’C service. 
We serve our local viewers with the best blend of proCTaming that 
we can provide. Most NASA affiliates have been providing continu- 
ous service to our community, to our viewers, for 40 years. 

NASA members have worked hand in hand with our networks 
for decades. Together, we have created a free, universal system 
that no oUier television system begins to match. That system now 
serves more Americans tnan are served by telephones, and today 
meets many of the lofty goals that are hela out for the information 
superhighway someplace on the future. We want to see that system 
continued, even i " it means opposing our network partners on this 
one issue of owne^ ship. 

Like all broadcasters, we do favor deregulation in a number of 
areas, such as financial syndication rules, prime time access rules, 
and the numbers of stationed owned, but there are two areas 
where we believe that the current rules make CTeat sense, and in 
fact do serve the public. And that is why I am here today, because 
these local television broadcasters asked me to deliver to you the 
following message: Your local broadcasters want to remain local 
broadcasters. The rules defining the relationship between the net- 
works and the affiliates have served our Nation well by promoting 
localism, diversity, and universal availability of over-the-air broad- 
casting. Yet the proposals under discussion to abolish the cross- 
ownership prohibitions or to significantly increase the national au- 
dience caps would severely damage our ability to continue as local 
broadcasters. We disagree with abolishing cable cross-ownership 
restrictions or significantly altering the network ownership cap, 
both for public policy and for business reasons. 

Our public policy concerns include maintaining a diverse number 
of competitive voices in the market, maintaining free universal ac- 
cess to first-run and first-rate programming, avoiding an unantici- 
pated but inevitable concentiation of power in New York and Hoi- 
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lywood, particularly as part of a new American agenda focused on 
moving power back to the States and to the people that we serve. 

Our business issues concern maintaining a reasonable balance 
with our network partners, partners that already control 25 per- 
cent of the country through station ownership, 75 percent of the 
programming day of ;he typical network affiliate, and the next 7 
to 10 year» of those affiliates' program schedules under new, long- 
term contracts. We must maintain checks and balances to preserve 
this system. Our business issues also concern maintaining a rea- 
sonable balance with the cable companies that act as a gatekeeper 
to some 65 percent of America's homes. The simplest, surest way 
to maintain that balance is to continue the cable cross-ownership 
prohibitions. 

Finally, we must ask who would be served by such changes? Cer- 
tainly not the individual viewer nor the broadcaster nor the coun- 
try as a whole; rather, onlv the networks and the cable companies 
would be served by these changes. I know that some in Washington 
are arguing that rules in place will protect affiliates with their 
dealings with the networks. That may sound appealing in Wash- 
ington, but let me tell you my experience as a broadcaster operat- 
ing this station in Iowa. 

I face regular struggles with the networks daily on preempting 
network programs for network coverage — for local coverage, exmse 
jxie — whether it is a local sports event or a charitable fund-raiser. 
The idea that there may be rules in Washington provides little 
comfort when you have to go head to head with the network orga- 
nization for a decision that must be made now. Also, the committee 
should realize that networks do not need these rule changes to 
compete with telephone or cable companies. In fact, it is just as 
likely that the network someday will be the telephone or cable com- 
panies. And so you have to ask whether anyone, a network, a 
phone company, a cable company, or a foreign-owned company, 
should have the kind of concentrated power that would be permis- 
sible and inevitable if these rules were not, in fact, in place. 

There is one final point that I need to address. Those who need 
to justify a bare grab of power are attempting to wrap themselves 
in the mantle of deregulation. These proposals are being sold as de- 
regulatory, when in fact they would simply concentrate power in 
the hands of the networks, and in fact be anticompetitive to this 
system. My friend here from the Fox network will admit that it 
would have next to impossible for the Fox network to get on the 
air if the national and local ownership rules he is attacking now 
had been abolished just 10 years ago. The Fox network has been 
good for affiliates and good for the public, but let us not destroy 
the chance for another Fox network to begin. 

In short, the ownership rules were put in place to facilitate the 
development of a competitive television broadcast service, one that 
is owned by many companies, one that provides wide range and di- 
versity of programming judgments and decisions at the local level. 
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A repeal of these rules by Congress would be a gi^t leap ba^- 
wards, and a repeal of these rules with their simplicity and 
ciency of administration would be counterproductive to the goal of 
this committee, to reduce waste and efficiency in government, 

Mr. Chairman, thank you, 

[The prepared statement of Mr. Waterbury follows:] 
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SUMMARY 

NASA represents the more than 600 local television 
stations affiliated with the ABC, CBS, and NBC networks. NASA 
members broadcast local sports, news, politica"' debates, 
election night coverage, and charity telethons. These 
broadcasters seek to send one message to the Committee: Let 

local broadcasters be local broadcasters . 

The rules deLining the relationship between the networks 
and the affiliates promote localism, diversity, and universal 
availability of over-the-air broadcasting. Yet the proposals 
under discussion to abolish the cross-ownership prohibitions 
or significantly increase the national audience caps would 
severely damage localism. If too much power is placed in the 
hands of the networks, then the balance is tipped. The result 
in the care of an imbalance xn government is an "imperial" 
presidency; in the broadcasting context, the result would be 
imperial networks. 

Two sets of rule changes under discussion would tip the 
balance of power in favor of the networks. 

Cable -broadcast and cable -network crose -ownership. Under 
current law, a broadcast station cannot own a cable system 
within its market. The reason behind this law is as valid now 
as it was when first adopted: Television stations compete 

with cable and depend upon cable carriage for their conVinuinq 
viability. Replacing a competitive market with one in which 
cable and broadcast, can be owned by the same company will give 
consumers loss choice. Cable companie.s that own an in-market 
broadcast .station will have substantial incentives to favoi’ 
their own station through carriage and channel posit.ion and 
undermine their competitors. 

National ownership caps. Current lules provide that 
no licensee can own more than 12 stations or reach more than 
of the Nation's households. Though tiie station number 
rule should be dropped, wha^ should net be fundamentally 
altered is the cap on national audience reach. Eliminating or 
relaxing the national multiple-ownership rule would rcidically 
skew the balance of power in the iie twork af f il iate 
relationship toward the network. Networks don't need these 
rule changes to compete with, telephone or cable companies. If 
the rules are to be changed, the Committee must use* an "honest 
numbei " that fully attributes ownership interests and does not 
permit limits to be ignored. 

The network - af f i 1 iate partnership is unique in its 
ability to foster diversily, localism, and universal 
availability. Relaxing \.ha r.ational ownership craps and 
eiiminatincj the cross-ownership bans i:; not "deregulation," 
but a conscious decision to abandor. an industry stiuctuie 
based on localism in lavor of a structure whe^re a handful ct 
large and pc')wer f ul network.'! wo\:lu exercise c'onceiit rated 
national powf^r in tiie televi.sion marketplace. 
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Good morning, Mr. Chairman, and members of the 
Committee. I am Jim Wacerbury, President and General Manager 
of Station KWWL-TV in Cedar Rapids, Iowa. Today I represent 
the more than 600 television .stations affiliated with the ABC, 
CBS, and NBC networks. These local broadcasters are small 
businesses that broadcast local sports, news, political 
debates, election night coverage, and charity telethons as 
part of their commitment to their communities. 

These television broadcasters asked me to deliver 
the following message: Your local broadcasters want to remain 

local broadcasters. The rules defining the relationship 
between the networks and the affiliates have served our Nation 
well by promoting localism, diversity, and universal 
availability of ov^r-the-air broadcasting. Yet the proposals 
under discussion to abolish the cross- ownership prohibitions 
or significantly increase the national audience caps would 
severely damage their ability to continue as local 



broadcasters . 

The damage to local broadcasters would occur because 
tills increased network control would disrupt the delicate 
balance that exists between, affiliates and the networks, a 
relationship ih.it is similar to one between distinct branches 
of government. Currently, the networks need their affiliates, 
and cannot push them too far to broadcast network programming 
over local programming. binularly, the aifiliates need the 
netwoiks ..s a sour-e cl nation.n lu ograirming . That balanced 
relationship between the networks benetits both the networks 
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and local broadcasters and, I believe, serves the public. But 
if too much power is placed in the hands of the networks, just 
as if too much power is placed in the hands of one branch of 
government, then the balance is tipped. The result in the 
case of government would be an "imperial" presidency; in the 
broadcasting context, the result would be "imperial" networks. 

There are two sets of rule changes which we 
understand are under discussion that would tip the broadcast 
balance of power in favor of the networks. Let me briefly 
speak to each of them. 

Cable -broadcast and cable/broadcast -network cross- 
ownership. Under current law, which has been in place since 
1970 and was codified in the Communications Act in 1984, a 
broadcast station cannot own a cable system within its market. 
The reason behind this law is as valid now as it was when 
first adopted; Television stations compete with cable and 
depend upon cable carriage for their continuing viability. 
Though there has been a lot of technological change in the 
last 10 years, and though we expect tremendous change in the 
next 10 years, one thing will not change: most broadcasters 

will depend upon cable systems to carry cheir signal to the 
majority of viewers who access their signal through a wire. 

Repeal of this law would be ant i - competit ive . 
Congress, the Commission and the Department of Justice 
repeatedly have found that cable operators exercise 
substantial and growing market power over local stations in 
virtually every market in the country. Cable companies that 
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own an in-market broadcast station will have substantial 
incentives to favor their own station through carriage and 
channel position and undermine their competitors by denying 
access to cable's essential bottleneck facilities. 

Moreover, today -- unlike the conditions in 1984 -- cable 
systems sell and carry substantial amounts of local 
advertising. A cable system owned by a local station would 

(a) have a substantial competitive advantage over non-cable 
owned stations in the local market in selling advertising, and 

(b) could disadvantage other local stations by refusing to 
grant them carriage, or making them pay for retransmission of 
their signal or denying them access to an additional channel 
on which competitive news, entertainment and advertising may 
be provided. 

These threats to competition would be even more severe if 
the cable/broadcast-network cross-ownership prohibition were 
to be repealed. If the broadcast networks were acquired by 
the large cable MSO's, they would be free to threaten to by- 
pass affiliates and place preferable network programming on 
their own cable channels to force them to accept programming 
on the networks' terms. Even independent stations competing 
with a network/cable combination would be threatened because 
network/cable entities could attempt to deny carriage or 
otherwise discriminate against these stations. In total, any 
relaxation or repeal of the cable-broadcast or cable-network 
cross-ownership rules would undermine localism and diversity. 
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National ownership caps. The second issue affecting 
the network-affiliate relationship is the question of how much 
of the national audience can the networks reach through their 
owned stations. Current rules provide that no licensee can 
own more than 12 stations or reach more than 25% of the 
Nation's households. Clearly, the rule limiting the number of 
stations serves no purpose, and it shouid be removed. But 
what should not be fundamentally altered is the cap on 
national audience reach by stations under common ownership. 

Though the cap currently states that no broadcaster 
can own stations that reach more than 25% of households, the 
loopholes currently available enable the networks to exceed 
that limit. We estimate that CBS wil.l soon have an interest 
in broadcasters reaching 32% of the country. So as the 
Committee looks at the question of audience reach, I urge it 
to use an "honest number" that fully attributes ownership 
interests and does not permit legal limits to be ignored. 

In addition ta an "honest number, " the affiliates 
believe that eliminating or relaxing the national multiple- 
ownership rule would radically skew the balance of power in 
the network ■ affiliate relationship toward the network. If 
networks can own all stations needed to cover the most 
important markets in the U.S., the affiliate body would no 
longer be able to preserve affiliates' power to preempt 
network programming in favor of important local news, piiblir 
interest and local sports proqramminq . Increased network 
power also wou^d hamnor local broadcasters' ability to compete 









vigorously in the advertising market. And most importantly, 
such a change would harm the ability of a local broadcaster to 
act responsively to their local communities. 

And don't be fooled by the suggestion that network- 
owned stations have expanded local news, and therefore if they 
can control more of the country through their owned stations, 
local news will be expanded. First, every broadcaster in the 
country has expanded its news, so the network-owned stations 
are not unusual. This also ignores the point that a network- 
owned station almost never preempts a network program to cover 
e local sports game or do a local charity. But more to t he 
point : It the networks had the power, which they don't now, 
to make the nat ional feed ot nev/s one hour long, they would do 
so -- at the expense of local news. It would only make 
economic sense for them. The only reason network -owned 
stations expand local news is because they don't have the 
ability to do it at the network level lor ail stations in the 
country. But don't kid yourself -- if they had the pcwei’, 
they'd do it in a New York minute. 

Now I know that some people here in Washington are 
arguing that rules in place will protect affiliates in their 
dealings with the networks. Well, that may sound appealing to 
government lawyers in Washington, but let me tell you the 
experience or a broadcast ei cpc-rat^ng <j. station in Iowa. 1 
face regular struggles with the networks cn preempting network 
programming for local coverage, whether it is a local sports 
event or a charitable fundraisei . The idea that there may be 
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some rules somewhere in Washington provide little comfort when 
you have to go head-to-head with the network organization. 

Also, the Committee should realize that networks 
don't need these rule changes to compete with telephone or 
cable companies. Networks are programmers, and local 
affiliates supported changes in the FCC' s rules - including 
the financial interest and syndication rules -- to make 
networks more competitive as programmers. 

The local broadcast industry will succeed in the future 
if you do not destroy it by eliminating the existing strong, 
balanced network-affiliate partnership. The only 
network wants to dominate and control all of its outlets is if 
it seeks to control all programming from New York or, if the 
head of NBC is correctly quoted in a recent New \orker 
magazine article, move aU network programming towards a pay- 
per-view service. The broadcast networks have every economic 
incentive to move their best programs to a pay-per-view 
delivery system. Neither outcome serves the public interest. 

There is one final point that I need to address: 
Those who must justify a bare grab of power are attempting to 
wrao themselv.is in the mantle of "deregulati :i." These 
proposals are sold as .'deregulatory •' when, it fact, they would 
concentrate power in the hands of the networks and, in the 
end, be anl^ • compet i t ive . My friend here from the Fox Network 
will ad:.ut that it would have been next to impossible for his 
network to get on the air if the national and local owernship 
rules he is attacking now had been abolished ten years ago. 
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The Fox Network has been good for affiliates and good for the 
public, but let's not destroy the chance for another Fox being 
set loose. 

In short, the ownership rules were put into place to 
facilitate the development of a competitive television 
broadcast service, owned by multiple companies, that provide a 
wide range and diversity in programming judgments and 
decisions. A repeal of these rules by Congress would be a 

giant leap backwards. 

* * * 

The network-affiliate partnership is unique in its 
ability to foster the core values of diversity, localism, and 
universal availability of free over-the-air service. 

Affiliates can continue to serve these values only if the 
basic structure of the network-affiliate relationship is 
preserved. We agree that Congress should streamline the FCC' s 
regulations when appropriate, but must maintain these rules 
that are essential to localism and diversity. Relax'' rg the 
national ownership caps and eliminating the ban on broaac.^ , 
cable and cable/brcadcast - network cross-ownership is not 
"deregulation," but a conscious decision to abandon an 
industry structure based on localism in favor of a structure 
where a handful of large and powerful networks would exercise 
concentrated national power in the television marketplace. 

In short, if a ew large companies can own enough 
television stations to reach more than 25% of the national 
audience, without negotiating with otners for the exhibition 
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of their programs, the de]icate ^ocal-nacicnal partnership 
that has been the strength of our system of broadcasting will 
be destroyed. The goais of diversity and localism, long the 
pillars of the Communications Act of 1934 and the broadcast 
industry, would be obliterated with the stroke of a pen. 

Finally, the cost to the federal government and the 
industry of enforcing these structural rules is minuscule. 
Compare what it would cost the government and the affected 
industries, if these matters were handled on a case -by-case 
basis in antitrust actions filed in hundreds ct local federal 
courts across the country. A repeal of these rules, with 
their simplicity and efficiency of administration, would be 
count er -produ.n : v'v- to tho commitment this Commiir.oe t»-- 
reduce waste and efficiency in government. 
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The Chairman. Thank you very much. 

Mr Ellis, you mentioned in your testimony that relaxing the local 
ownership rules will result in more diversity and competition. Peo- 

S le who aisagree with relaxing the local ownership rules say it will 
ave just the opposite effect. How do you know it is going to result 
in more diversity and competition? 

Mr. Elus. well, for a television station, in order to compete 
against the other television stations and/or the other video provid* 
ers in a marketplace, a television station must have the economic 
viability in order to invest in the local news and public sei^ce pi^- 
gramming. There is no future for the local television station to be 
simply an on-air redistributor of satellite-delivered programming. 
There are too many other more efficient ways to do that. And there 
is no magic dust in the economics of this industry. All we have is 
advertising to fund the investment in these services. 

By virtue of duopoly and/or LMA's, two television stations can 
share some of the duplicative costs of operation in order to invest 
in that programing that is going to be more viable locally, and of 
more interest to the local consumer. And in a duopoly or in an 
LMA situation it is in the best interests of the programmers of 
those stations to make them more diverse, not complete duplicates 
of each other. That serves no purpose. 

The Chairman. I know that ownership caps are an issue on 
which the broadcasting industry could not reach agreement, as I 
understand it. Frankly, I am troubled by the prospect of an indus- 
try like the NAB Board sitting around the room ti^ng to reach 
agreement on how big any one player should be allowed to get. 
Now, that is anticompetitive. I guess that Speaker Gingrich said in 
yesterday^s Broadcasting Magazine if you had caps in software you 
would not have had Microsoft. But would any of you like to com- 
ment on the general issue of ownership caps? 

Mr. Paddkn. Sure, I would be happy to respond to that. I sat 
through the deliberations of the NAB television board trying to 
come to an agreement on an agreed-upon limit so that we could 
have sort of gentlemanly competition and nobody would get hurt 
too badly, and I was struck that it was an entirely inappropriate 
process. We had people stand up and say look, I am trying to huy 
stations, and if these other guys over here can all be In there bid- 
ding against me I will have to pay more to buy those stations. And 
I thought to myself, yeah, that is kind of the way the marketplace 
is supposed to work. 

So I think you would be well-advised to be weary anytime an in- 
dustry group came to you and said we have all agreed on exactly 
how much we are going to compete with each other. I also found 
myself thinking in that room that if those folks had had a chance 
to vote 10 years ago they would have almost certainly voted not to 
allow a fourth network to happen. 

Mr. Watkrbuky. Senator, that might have happened 10 years 
ago. I do not believe that would happen today. We are very com- 
petitive. We compete with cable companies all the time; we are 
used to an ever-expanding number of channels available on cable 
systems as well as over the air; but insofar as this issue of caps 
is concerned, I think it is a question of influence and control. With 
the cap at 25 percent right now, the question is not one of moving 
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from 25 percent to 100 percent, the question is moving from 25 to 
51 percent. 

Because at 51 percent the other 49 percent of any network would 
in fact be disenfranchised. You would find an enormous number of 
stations, if any network were allowed to move to a 50 percent cap 
or a 51 percent cap, an enormous number of stations who would 
simply have no further voice with their network because the net- 
work could simply say we have the mmority of affiliates with us 
and we are going to do this and such. So I think it is an issue of ^ 

balance and control. 

The Chairman. I would address this to Mr. Fritts, and to all: 

Does not the FCC already have in place a series of rules, regula- 
tions, and restrictions governing the network and affiliate relation- y 
ships which at bottom seem to be Mr. Waterbuiw’s concern, I be- 
lieve? Are not these rules especially relevant to this ownership de- 
bate; most significantly, the right-to-reject rule which states that a 
network my not prevent or hinder an affiliate from rejecting net- 
work programming or substituting non-network programs? 

Mr. Fritts. Mr. Chairman, I understand the question. If I might, 

I would like to add onto what was a followup to the last question 
inasmuch as President of the Association I do not want to leave the 
impression, particularly before the Congress and the United States 
public that we sit around and carve up competition at the NAB 
Board of Directors. It is a very diverse board of directors. The ques- 
tion laid on the table before them was do you want to change the 
FCC ownership rules, and it was prompted by a discussion draft 
that came from this committee. So we were responding to a lemsla- 
tive proposal that was on the table and it was not — and I nave 
never heard, and we have legal counsel in all of those meetings to 
make sure we do not overstep the bounds on antitrust. 

Yes indeed, there are rules at the FCC, but since we are neutral 
as an industry I think I will let my three colleagues respond to 
that. 

Mr. Waterbury. Mr. Chairman, I will step in, if I might. The 
right-to-reject rule basically protects stations from unwanted intru- 
sion on program schedules by networks, and gives us the right to 
reject programming that is, quote, unsatisfactory, unsuitable, or 
contrary to the public interest, and instead requires us and allows 
us to substitute proOTamming of greater local or national impor- , 
tance. But the fact of ^he matter is that the networks, particularly 
in light of the past year’s activity and chum in this industry, have 
all entered into long-term agreements with a substantial number 
of their affiliates, and several of the networks in particular have ^ 
included language or have attempted to include language in their 
agreements with many o^ the affiliates that is much more restric- 
tive than that. 

One of the networks, for example, limits these kind of preemp- 
tions to fast-breaking news events. I would submit to you tnat that 
might, in fact, eliminate a local station from doing extensive local 
coverage of the O.J. Simpson trial. 

Unless something particularly relevant is happening on a day, 
that would not be a fast-breaking news event. Another network 
asks affiliates to agree in a 7-to 10-year contract stipulation that 
we do not foresee the need to preempt other programming other 
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than as specified in this agreement. That is a far cry from what 
is envisioned by the right to reject rule. 

The programming that the networks deem unsatisfactory under 
this particular contract means only those progi c^nis that are tech- 
nically inferior — that is, not airable technically — legally impermis- 
sible, or programs that are not in good taste. Ana what the net- 
work defines in good taste is programs that we have not previously 
sent to you. In other words, if you have accepted a cop show before, 
you automatically will clear tne next cop snow that we make be- 
cause we take it that you consider that in good taste. 

Again, we think these are onerous restrictions that were not in 

E lace a year ago, and while that rule is there right now, it may not 
e there for long. 

Mr. Ellis. Mr. Chairman? 

The Chairman. Senator Hollings. 

Senator Rollings. Go ahead, Mr. Ellis. 

Mr. Ellis. Our group does not view the networks as our competi- 
tion. We have gives and takes with our network relationships like 
any other franchise-franchisor relationship, but the competition 
that we are the most concerned about are the multichannel provid- 
ers, and these are the cable companies, the telephone companies, 
and the other entities that are going to be in our marketplaces 
with multichannel offerings. In that regard, we think the most im- 
portant thing to be addressing is the ability of the local broadcaster 
to have the economic viability to continue to offer strong local pro- 
gramming, and we believe that is going to require a multichannel 
environment for them, as well. 

Senator Rollings. But with respect to the ownership by the net- 
work of affiliates, what is your position on that, Mr. Ellis? 

Mr. Ellis. Personally, I have no objection to increase of the caps 
of the networks. I am in favor of total deregulation. On behalf of 
the group that I speak for, we are generally in favor of deregulation 
of the networks and broadcast in the national ownership caps. 

Senator Rollings. Well, I must say that I am more impressed 
with the concern that Mr. Waterbury expresses with these individ- 
ual stations. TT^ere is no question that the networks can own 12, 
they can permeate 25 percent of the market in that area, and they 
have got enough control now. And I agree with Mr. Waterbury, if 
they get to that 51 percent I can tell you, you can forget about the 
public interest at the local level. We have already done away with 
the fairness doctrine, you are moving every day away from entities 
that come in like cable and others with no regard for the public in- 
terest, and the core excellence of the public broadcasts in the Unit- 
ed States has been those local affiliates who have done a wonderful 
service and they now are beleaguered by all kinds of competition, 
innovations, and everything else of that kind, now, to just take the 
network and say you can eliminate that local flavor, that local pub- 
lic interest, by mandating from New York, I think would be a bad, 
bad move for broadcast entities here in the United States. 

We aheady see too much TV violence. We get every kind of hear- 
ing that we have had and we get all the representations from the 
networks themselves that they are going to clean it up, clean it up, 
and then their own magazine, Broadcast Magazine, says it is on 
the increase, increase, increase. So we know, Mr. Ellis, about those 
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economic considerations and that dollar controlling. I would rather 
have the tendency toward the local public interest rather than the 
economic concern cared for in this particular regard. That is why 
we provided the flexibility to the FCC but not the outright repeal 
of 310(b)(4). I think that would be a tragic thing for the networks 
to be able to come in and own them all, or 51 percent, as Mr. Wa- 
terbury said. 

Thank you, Mr. Chairman. 

The Chairman. Senator Packwood. ^ 

Senator Packwood. Mv. Ellis, I want to make sure that I under- 
stand. You would like the right, and I do not mean this critically, 
to go into a town and perhaps own two stations. 

Mr. Ellis. Correct. % 

Senator Packwood. You are not carrying the water one way or 
the other for the networks on that answer. This is just you, as an 
entrepreneur. 

Mr. Ellis. That is correct. 

Senator Packwood. Mr. Waterbury, do you have any objection to 
that? 

Mr. Watordury. Senator, our group does not speak directly to 
that issue. There are some members of our group that would agree 
with Mr. Ellis. I think it is once again a question of voice in the 
marketplace, and it troubles me to come to you to ask for duopoly 
on the one hand and on the other hand to ask you to keep the caps 
in place on the networks. So my response to you, sir, would be yes, 

I disagree with Mr. Ellis on that. 

Senator Packwood. In terms of bargaining with the networks, 
would the affiliates not be stronger if Mr. Ellis owned 20 or 25 sta- 
tions, there might be a couple in one town, but he is not a network, 
he is an entrepreneur now bargaining with the networks? 

Mr. Waterbury. He might have some additional leverage inside 
the industry, but as far as with the networks themselves I think 
not, because you would be simply paring down once again the affili- 
ate voice. Instead of being 100 percent NBC in a market he might 
be 50 NBC, 50 percent something else, which means that the net- 
works can pay half as much attention them as they did prior to 
making that split. 

Senator Packwood. Well, let me ask Mr. Ellis. Let us sav, Mr. 

Ellis, you owned 25 stations, two are in five markets. Would you * 

be in a stronger bargaining position to go to NBC and say I do not 
like the contract you want me to sign and I think I am going to 
sim with ABC? 

Mr. Ellis. Yes, I think it would put us in a stronger position, 
but I think that is not the relevant issue. We are not competing 
with our networks. That is not who I view. 

Senator Packwood. No, I know. I know that iu not your — it is 
Mr. Waterbary’s concern about the power of the networks, if I un- 
derstand it correctly. 

Mr. Waterbury. Yes. 

Senator Packwood. And I know that is not your concern. 

Would it make you stronger vis-a-vis the networks if you owned 
25 or 30 stations, some of wnich might be two in one market? 

Mr. Ellis. Absolutely. 
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Senator Packwood. Would the network pay a lot more attention 
to on? 

ElUS. In a consolidating industry, a consolidated position 

will give you more strength. , 

Senator Packwood. Now, let me ask Mr. Fntts a question in 
your neutral nonpartisan bipartisan no-opinion position. LLaugh- 

^^Senator Packwood. I am an owner of a televismn station in Eu* 

gene, Oregon. From a standpoint of the value of that 

want to sell it, am I better off that both the network and Mr. Ellis 

could bid on it? ^ ^ ^ ^ 

Mr F^rrrs. From a personal point of view, absolutely. Ihe more 

buyers there are for a product, the better the price will be. 

Senator Packwood. In that case — now, put on your ability to 
argue both sides of this issue had — why would local afnliate owners 
be opposed to letting the networks own more stations, assuming 
Mr. Ellis can bid also, and it would increase the value of their 

property? . j ..i.- v 4. 

Mr. F^ITTS. I know you were going to do this. You put me in a 

difficult spot. I think that is a question for Waterbury or for Mr. 
Padden, quite frankly, because tney are affiliate broadcasters and 

have a better feel for that. , i. j r- 4. 

Senator Packwood. All right. Mr. Waterbury, go ahead first. 

Mr. Waterbury. Thank you. Senator. Obviously, nobody would 
object to having a property value increase, but the people that we 
represent by and large are operators. We are not interested in 
being in the business for a quick turn, we are interested in lining 
in the business for many years of service. Many of our members, 
in fact, are second-generation owners; a substantial number are 
not. But the fact is that we are local businesses with long ties to 
local communities and we want to stay in business. 

Senator Packwood. I understand that. I like local broadcasters. 

I like the diversity. I have never seen a business yet that was not 
for sale at a right price. I do not know where that margin is, and 
maybe there are one or two left that would say I do netware how 
much Fox offers to buy me or NBC, I do not care if it is nve times 
what this station is worth, I like the business I am m. There may 
be a few like that, but I do not think there are a lot. 

Mr. Padden? , , • nyr 

Mr Padden. Well, I was going to respond first by assuring M^r. 
Fritts I did not mean to suggest, Eddie, that we were violating the 
law in the board meeting. I know that those discussions are discov- 
ered by the Moore-Pennington Doctrine and we were weU within 
that. I was speaking to tne extent to which those kind of rec- 
omniendations ought to carry weight up here. 

But on the issue of the public interest, if networks buy more sta- 
tions I think it is instructive that the network-owned sta^ons in 
fact present the largest amounts of local news and public arfeirs in 
their communities of any stations in the industry. In fact, the sta- 
tions owned by the networks just happen to present more local 
news generally speaking, on their stations than do the stations 
owned by Mr. WaterbuiVs group. So if your concern is the level of 
local public affairs and news programming, the objective facts 
would cause you to want the networks and the large groups to own 
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as many stations as possible because they, in fact, do the best job 
of presenting local news in their communities. 

Senator Packwood. What do you say to that, Mr. Waterbury? 

Mr. Waterbury. I would agree with Mr. Padden that the net- 
work stations by and large present more local news than smaller 
stations. They have more resources to do that. I would also say 
that much of that news product is simply repackaged over a period 
of several hours. I think the larger issue is one of if the networks 
get too much control of the network system — of the affiliate system, 
you would find that more network news would find its way into 
local channels, crowding out local news. 

Senator Packwood. I thought local news was a good money- 
maker for stations. Mr. Ellis? 

Mr. Elus. Yes, sir. It can be. And in most of our stations it is 
the single largest producer of revenue on the station. And it is a 
very important franchise. It is very expensive to get in if you are 
not already there, cost prohibitive, in many cases. 

Senator Packwood. But you would have no desire to put on more 
national network news and cut back your local news? 

Mr. Ellis. Right. On point, we are ambivalent as to who owns 
the television stations in a market, so long as they program them 
as local broadcasters. That is the only future of the over-the-air 
system, is a lot of local broadcasters. 

It is not a national over-the-air broadcast system, it is a large 
number of local over-the-air broadcast systems, and it is absolutely 
counterproductive and it is bad business for anyone, whether it is 
a group owner or a network or small jpproup owner, to dictate the 
local programming of a market from afar. It is just not done. It is 
not done by anybody at this table. I do not believe it is done by 
any group that I know of If it is, it is bad business. 

Senator Packwood. That is my intuitive experience. I go to 
towns that have not only affiliates but owned and operated, and 
they seem to do a tremendous amount of good local news, to the 
extent you define the kind of news that anybody does as good. 

Mr. Ellis. The best thing you can do as a local broadcaster is 
put the best people you can in place, and give them the mandate 
to serve their local marketplace and make sure they have the eco- 
nomic viability to invest in that local news, that local public service 
programing, local sports, whatever you can to be a local station. 
That is the only way to differentiate the free over-the-air broadcast 
system from the nationally delivered satellite and/or wired services 
that are much more efficient to deliver. A local broadcast station 
is very inefficient if all you are going to do is retransmit national 
programming. It will not survive as a retransmitter. 

Mr. Padden. In fact. Senator Packwood, you are exactly right, 
local news is very profitable, and at Fox part of our counter-pro- 
CTamming strategies, one of the benefits of competition, is we have 
found we can succeed by presenting local news programming when 
the other stations in town are presenting network programming. 
You have the example right here in Washington with the Fox 
Morning News in the morning, a locally based snow up against the 
three network shows. We are attracting a lot of audience, making 
a lot of money, we come back in prime time when they are running 
Murder, She Wrote and we put on a local news at 10 and make 
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a lot of money, and in fact, in the arguments we make to affiliates 
of the three o^d networks to switch to Fox, one of the stronge^ ar- 
euments we make, is if you come with us, drop your old network, 
ST^ill free you Ap to present local news in time penods where 
your local competition is stuck running networks shows, y°^ 
will be able to make more money justlike we do at our stetions^ 
Senator Packwood. I frankly am intngued by the success of the 
10 News of an independent station in Oregon. T^e others are not 
on S 11, and th^y do very, very well, with that programming. 

Mr. Waterbury. Senator, I do not disagree vnth anything the 
other gentleman has said, but I wish our networks 
enlightened. If they were, perhaps we would not be looking at 

"^^nator Packwood. Maybe you and I ought to talk after the 

Mr Waterbury. Perhaps we would have an opportunity to be 
dealing with them on contract bases that are not so restrictive as 
what we see now, but clearly they do not support the idea of local- 
ism, because they in fact are trying to tie us more closely to them, 
and I would also disagree with one point, if I could contradict my- 
self on just this one point. j ^ 1,0 

Mr Ellis is right that the future of broadcasting is local, but we 
are a system of local and national service, and we need tne net- 
works, and they need us. The point is, we do not want to become 

'^^Sen^ator^ Packwood. Thank you, Mr. Chairman. I say to 

Eddie, this is the first time I have heard you sound like Buddha. 
[Laughter.] 

The Chairman. Senator Breaux. 

Senator Breaux. Thank you very much, Mr. Chairman. 

Mr. Fritts. I think Senator Packwood is really on today, hirst 
he jabbed Roy Neal and he got me good, too. 

Senator BREAUX. Mr. Waterbury, let me fsk a question. You base 
some complaints about your relations with NBC 
things that the network tried to get affiliates to do that you niay 
nut toink it is in your best interests. Why would you not then want 
to have the option of just telling them goodbye, I am going to go 
sell my station to Padden for some outrageous protit. 

I mean isn’t one of the reasons that you have problems some- 
times with networks is because they know you are locked into 
them, and that you do not have the option to market your local, 

affiliated station to somebody else? 

Mr. Waterbury. Yes, Senator, that is correct, we do not have 
that many options, particularly in the smaller markets, those 
under say, markets 50. There are 211 television markets in the 
country, and as the previous panel alluded to, most the money 
is in the top 50. Actually, most of the money is in the top 25. 

Senator BREAUX. So that is the point I am tiying to make is, if 
an affiliate has problems with a network who is |®aning on them 
to do things that they may not think is in their interest, the chair- 
man’s proposition of removing the camp should be in your interest. 
It gives you other options to sell your product, and you have the 
option to say, look, if you do not treat me right, I 
because I have some options, and one of my options is to sell to 
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Fox, or to sell to somebody else that may want to penetrate this 
market at a better price, and with less restrictions. Isn’t that a 
good thing to do? 

Mr. Waterbury. Only if one network is standing away from the 
other networks in the number of restrictions that it seeks to place 
on affiliates. My experience is that all the networks are moving 
rather sequentially toward more restrictive contracts. 

Senator Breaux. If you have problems with one, is it not better 
for you to have options to go to somebody else? ^ 

Mr. Waterbury. Yes, sir. 

Senator Breaux. Let me ask Mr. Fritts, and I know, 

Eddie, you have not taken a position, but I am trying to figure 
out, of the limitations on ownership of the networks you have got * 

a 12-station Nationwide limitation, and you have the 25-percent 
audience cap. Of the two, which one is the most onerous as far as 
ownership is concerned? Is it the 12-station limitation, or the pene- 
tration of the audience cap? 

In other words, I am trying to figure out if we have to make a 
decision to address the audience cap, or to address a number of sta- 
tions and maybe just do one instead of both. 

Which would be the better way of pursuing this? 

Mr. Fritts. You know, I feel ill at ease not being able to respond 
directly to your questions, because that is not my style, but in this 
case, quite frankly — I think, quite frankly, there are two sides to 
that coin. I think some of the people at this table would be more 
interested in increasing the numerical cap and others would be 
more interested in increasing the percentage cap. 

Senator Breaux. Let me ask that. Mr. Padden, do you have a 
comment on that? 

Mr. Padden. It depends on the size markets in which you pur- 
chase stotions. For all of the networks and several other large 
groups like the Tribune Company, we are bumping right up against 
the 25 percent right now. 

If, on the other hand, you were buying a lot of stations in smaller 
markets, you could probably get to 12 easily without bumping into 
the 25, so the two really do work together, and I come back sort 
of to our central point, which is we think all of these regulations 
are left over from an era in this business that bears no relationship 
at all to what is happening out there today, and we think they de- * 

serve a zero-based review, and we think you will conclude they 
ought to be repealed in their entirety. 

Senator Breaux. Mr. Ellis, do you want to comment on that? ^ 

Mr. Ellis. Our group has no objection to an increase of the ac- 
tua- ^/am'.ric ownership cap, and we have some concerns about the 
relaxay;on of the percentage cap but are willing to live with some. 

Again, our biggest concern, though, is that whatever relaxation 
of the mlcs, whether they apply to telephone, cable, or broadcast 
regulation, bear in mind the local broadcaster, and that is the most 
important part of the broadcast system, the free over-the-air broad- 
cast system, to permit us to be multichannel competitors in a mul- 
tichannel environment, the big competition, the guy that is going 
to have all the power in our local marketplace is going to be the 
sole owner of the one cable system that serves the entire market, 



I i 




o 

ERIC 



221 



and/or, even worse, the sole owner of the one joint venture tele- 
phone-cable system that is going to serve the entire market 

That entity is going to be able to compete head-to-head tor all ot 
our advertising dollars and will be able to subsidize their entry into 
our most profitable venture, news, with significant dollai^ from 
other revenue bases that we will never have access to, and to be 
able to come and cut the life blood and the knees right out from 
under the local broadcast station. That is what we need to protect. 
That is what we want to compete to protect. 

Tbe Chairman. What about the argument that some ot the anili- 
ates make, and I guess Mr. Waterbury may share this thought, 
that by repealing tne cap, I mean, you are just putting too much 
power in the hands of the networks? 

Mr. Ellis. The networks do not dictate how w^rogram our ^le- 
vision stations. My company has or will have affiliates of all four 
of the existing networks — none of the two wannabes, but of the 
four existing networks — and again, we have negotiations on a num- 
ber of things, but they do not dictate how we program our local tel- 
evision station. 

I have the ability to run my company, and I do not dictate how 
my local television stations program the local television stations. It 
just is not good business to do so. I cannot tell you on a day-to- 
day basis, sitting in Atlanta, my headquarters, what is good for nw 
constituents in Memphis, or what is good for our consumers or ad- 
vertisers in our other markets. I have to leave that to the people 



on the spot. ^ 

Senator Breaux. Is, in fact, your ability to consider selling one 
of your affiliates to another network, does that not in'^rease your 
negotiating strength with the network you happen to be Wic ^ 

Mr. Ellis. I do not believe that plays into the negotiationb. /xo 
an acquisitive company, we are trying to acquire additional prop- 
erties so we can build critical mass and participate in the tele^sion 
system of the future. We compete with various players for the ac- 
quisition of television stations. Some are other groups, some are 
other individuals, in some cases they may be networks, and that 

is OK by us. . . i i 

We want to have critical mass to be able to invest in local news, 
public service programming in our local markets. That is what we 
are looking for, and a multichannel environment necessitates mul- 
tichannel competition. Otherwise, you are going to eventually have 
your revenue base eroded out from under you with no ability to 
protect your flank. 

Senator Breaux. Thank you, Mr. Chairman. 

The CHAmMAN. Senator Burns. 

Senator Burns. Let us shift gears here, and I am sorry I missed 
your testimony. I have too many things to do and no time to do it. 

Let us talk about radio just a little bit, Mr. Fritts. That is kind 
of what I am most familiar with, anyway. This bill allows deregula- 
tion of ownership rules for radio broadcasters. Do you believe that 

this is necessary? „ , , xTAn 

Mr. Fritts. Absolutely, Senator. You talked about the NAB 
board, and there are some smattering of people who are making 
noise about this. There are 18 board members on the radio board 
of NAB who operate in markets of less than 25,000. Seventeen (17) 
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of those 18 board members voted to eliminate the radio ownership 
rules. 

The reason that they should be eliminated is that we have an 
overpopulation of radio stations. The FCC through docket 80-90 
imposed 2,000 new FM stations on the market^ace, so smaller 
market stations in particular have been hurt by this, and the FCC 
loosening of the rules did not help those smaller market stations, 
because they do not allow duopolies or concentration to take place 
in smaller markets, and as a result, those stations are still suffer- 
ing, whereas in larger markets we have had some consolidation, 
and it has been somewhat helpful for the larger market stations, 
but we are still waiting for relaxation in the smaller markets for 
the radio stations. 

I mentioned earlier that even if one entity owned 100 radio sta- 
tions, they would still only have less than 1 percent of the total 
amount of radio stations. 

The other reason I think it is critically important is that the FCC 
ib about to unleash satellite DAB, 60 channels of digital audio qual- 
ity broadcast for radio coming from 22,300 miles in the sky, with 
no local service requirements, no local news requirements, no local 
weather, no school closings, but yet 60 new channels of radio 
owned by, ostensibly, one entity. 

Now, if you are going to allow one entity to own 60 stations in 
one market, or virtually across the country, then the rationale to 
hold one to a market, even down to the tiniest market, just does 
not hold water. 

So I think the fact that if the Congress would be concerned about 
concentration of control, there are antitrust laws which we would 
submit would suffice in the local marketplace, so we believe, and 
our board believes, and I believe the industry believes that relax- 
ation of ownership rules for radio is not only necessary, but it is 
long overdue. 

Senator Burns. Mr. Fritts, I guess that leads me to — you talk 
about NAB — to the next question. What do you think this does? In 
other words, if the regulation is just taken clear oflF, what does that 
do to localism? 

In other words, are we going to lose our local flavor for our 
broadcast, for our radio broadcast people? 

Mr. Fritts. If we were to do away with local radio rules, what 
would that do to localism? 

Senator Burns. Yes. You see, I am concerned about communities. 

Mr. Fritts. Of course you are, and all of us are. I think that 
would enhance local service, because right now, in, let us say, a 
middle-sized market, you have eight radio stations competing 
against one another, all scrambling for the same advertising pie, 
all having to reduce cost in order to make ends meet. 

If those stations can consolidate to some degree, you can have 
economies of scale, you could have the same sales department, you 
could have the same engineering department, the same administra- 
tive department, you could share news people ostensibly. You can 
provide additional local service, whereas right now, those stations 
are withering on the vine in many cases under having to, quite 
frankly, reduce local service, and that is very unfortunate. 
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Mr. Ellis. Senator, might I add, you could substitute video for 
audio in Mr. Fritts’ entire remarks, and the same economics apply. 

Senator Burns. I was going to come up with the questions that 
Mr. Waterbuiy, you manage a station in Waterloo, Iowa, and yet 
you are owned by a group that comes out of what, 

Atlanta, (Borgia? 

Mr. Waterbury. Columbus, Georgia, sir. , . . 

Senator BURNS. But anyway, what effect do the decisions made 
in Georgia have on you making your decisions for Waterloo, Iowa? 

Mr. Waterbury. I speak with my boss in Columbus several 
times a week, but the decisions are made by me at the ^ocal 
There are seven stations in my broadcast group, and like Mr. Ellis, 
those decisions are made at the local level now. I make some ot 
them, and I have managers for two stations that I oversee that 
make them in Baton Rouge and Huntsville, Alabama as well. 

Senator Burns. I think that is all I have, Mr. Chairman. 

The Chairman. Thank you. I want to thank this panel very 

much. , , 

Senator Burns. I have their testimony. I missed your comments, 

but thank you very much. 

The Chairman. While you were away, a very fine letter to you 
was read, but Mr. Padden will tell you about that later. 

We will move the next panel up very qmckly and in an orderly 
way here. This panel is on foreign ownership. 

Mr. Scott Harris, Bureau Chief, International Bureau, Federal 
Communications Commission, and Mr. Eli Noam, director, 

Columbia Institute for Tele-Information, Columbia University. 

We will call on Mr. Harris first for his statement, and we thank 
you very, very much. 

STATEMENT OF SCOTT BLAKE HARRIS, BUREAU CHIEF, 
INTERNATIONAL BUREAU, FEDERAL COMMUNICATIONS 
COMMISSION 

Mr. Harris. Chairman Pressler, Senator Hollings, and Senator 
Burns, it is a privilege to be here this morning to discuss with you 
the issue of foreign ownership in the U.S. communications marke^. 

I would like to begin by saying that as soon as I return to the FCC, 

I will talk to our interference specialists and have them contact 
your staff and see if we can resolve the problem we had here this 
morning. 

To ensure that I have a job when I return to my office I also 
want to begin by noting that I am testifying to my personal views 
and not those of the commission. With that caveat, let me say that 
I believe the time is right for lemslative action to revise section 310 
of the Communications Act. Su^ an action by this Congress would 
send a clear and powerful message around the world about our con- 
tinuing commitment to competition. . 

Why should we revise 310? Because today it is an impediment 
to U.S. industry overseas and to global competition. But, if reused, 
section 310 could help create competitive opportunities for U.S. in- 
dustry abroad by creating enormous incentives for foreign Govern- 
ments to treat U.S. industry fairly. • • i. i 

The world stands on the brink of an enormous change in 
communications markets. The monopoly is dying. It has been killed 
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^ demonstrated success of com- 
Hnn cl 1 Yet as the world moves to competi- 

^nfkf fitfully, it is not yet clear whether U.S. 

allowed to participate in that competition, 
with n ® P'’°blem, because it provides much of the world 

TccL to itTl^wf The U.S. limits 

Just laS Thn^H? ^fh °“«ht to do the same. 

^ the European Parliament passed a draft direc- 

se^ce^ a single national license to provide 

serwce in all of the countries of the European Union Thev ex- 
cluded companies that had more than 25 percent foreign oiner- 
ship Reuters descnbed that as “a slap at the U.S.” This is the 

Sate it’ Evei ^th^^n ‘^“'■'■®"tly configured. So why not elimi- 
nn^ than .Communications markets are far more 

hSnLf^ T communications markets around the world To be 

honest, I am not convinced that if we simply eliminated 310 for- 
ei|n Governments would treat U.S. indust^, faTrlJ though^e^- 
^ would be in their best interests to do so. 

Moreover, even today, there may be an occasional case where 
there are national security and other policy reasons to keep 310 in 

fnSeStiWn?/®" “V®- 310 to create a JowerfS 

incentive for foreim Governments to give U.S. industrv a fair 

ul Tb .“n Government 

u.o. industty with an equivalent opportun ty to compete And as 

foreign markets opened, so, too, would the U.^ 3et 'creating 
TtUriow^r^Sr co'^s'^mers still greater sei^ices an! 

^ ^ ^°P® it is appropriate for 

310 FiSt leTTp ®b°“t hovv you might revise section 

Sn^ng ’ ^ I would suggest not 

wh^^hpr^nn®^^^ retain the public interest test as the touchstone of 
q^ppnnd I ’"^®®tment in excess of 310 limits ought to be granted 
e®'|"(^verTmlnS'"" Hcense^ownership^by fo. 

Firs^%®nn'’^’iir®-®i!i’/°'^'’ you might wish to consider. 

nught wish to consider eliminating the current distinc- 
tion between direct investment in a licensee which is limited to 20 
percent with no possibility of a waiver, and investment in a holding 

S^the i^sS licensee which is limited to 25 percent, but 

with the possibility of a waiver in the public interest. I would sim- 

£MSin°h selecting a single numerical standard and 

in thP fnhl P ^ instances. Second, you might consider including 
ttes^ avn^Sh f consideration of competitive opportuni- 

plicant here ^ 1^^® Primary markets of a 310 ap- 

consider permitting the FCC sufficient flexibil- 
^y to take into account new developments in foreign regulatory re- 
gimes, and to give the FCC flexibility to grant applicaSs S^art 
applications as is appropriate! ^ ’ 

nr. r might consider a minor modification of the ban 

foreign Governments holding licenses so as to exempt satellite 
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news-gathering, unless the Government in question denies similar 
for^lking.the tta« to '-to, to me I w^.U do my 
"ItV ^JeTatofeLSeToVS. fes rolloJ'o:) ' 
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Introduction 

Mr Chairman and Members of the Committee. 

It gives me great pleasure to appear before you today This is my first opportunity 
to appear before you and I am pleased that you have asked me to testify on a topic of 
such significance to the future of the U.S. communications industry — restrictions or 
foreign entry in the U.S. communications market. The resolution of this issue will have a 
great impact not only on the competitive opportunities for U S. industry in the United 
States, but also m foreign markets Your draft proposal. Chairman Pressler. is particularly 
significant because it focuses the debate on this critical issue. You and your colleagues 
will have a decisive impact on the shape or the global communications market. 1 believe 
that legislative action in this area is essential, and the sooner the better. I also believe a 
revised Section 310 can help further the public interest in ensuring that U S. companies 
have increased competitive opportunities in communications markets overseas Let me 
also say for the record that the views I am about to express are my own personal views 
and are not intended to represent those of the Federa Communications Commission 
I. Global Services Market 

The question of foreign ownership restrictions is at the top of the agenda 
internationally as well. Recently, the G-7 countries’ Ministers of telecommunications 
convened in Brussels to discuss the development of the global information infrastructure. 
This IS the first time the G-7 has ever focused on one single industry, which demonstrates 
the pivotal role the communications industry plays in the world economy. 1 believe that it 
IS important to the domestic debate on the future of the foreign ownership restrictions to 
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consider international developments, such as the G-7 countries’ agreement on key 
principles - including notably private investment and competition -- introduced previously 
and reiterated in Brussels by the Vice President. 

The communications industry is undergoing a profound transformation 
Communications providers and users are developing a global perspective We are seeing 
U.S. and foreign communications companies developing new strategies to serve their 
customers’ needs - including international alliances and individual entry into foreign 
markets. There is no question that U.S. service providers are responding to an increasing 
consumer demand for novel solutions to global telecommunications needs. 

A competitive global services market offers significant benefits for U.S. consumers 
and the U.S. economy. U.S companies will become successful global competitors U.S 
consumers will enjoy reduced rates, increased quality, and more innovative 
communications services. 

But a competitive global services market is not possible if foreign countries do not 
allow U.S. companies opportunities to compete in the most basic telecommunications 
services While foreign investment can enhance the competitiveness of our own markets, 
our companies must have equivalent opportunities to compete effectively in the foreign 
investors’ home countries. Completely unrestricted entry into the U.S market by entities 
from closed foreign countries will do more to inhibit international competition than enhance 
it 

These competitive concerns recently lead the FCC to initiate a comprehensive 
rulemaking proceeding addressing foreign entry into the U S market under Sections 214 
and 310(b)(4) of the Communications Act of 1934 The Commission’s goal is to determine 
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the best way to regulate foreign access to the U.S. communications market m order to 
promote global competition. The key to the Commission's rulemaking is a proposal that, 
when considering foreign requests to enter the U.S market, the Commission explicitly 
consider whether the primary market(s) of the foreign applicant offers U S industry 
effective market access. 

The Commission’s rulemaking is a step in the right direction However, as 
Chairman Hundt recently stated before the House Commerce Committee, legislation to 
accomplish these goals would serve U.S. industry and consumers even better. It would 
send a clearer, more powerful, more permanent message to the rest of the world. Vice 
President Gore challenged other c:^untries to join the United States in dropping barriers to 
foreign investment for those countries who do the same. With your draft proposal. 
Chairman Pressler. you have done the same thing. 

II The Current Section 310 Hampers Effective Global Competition 

In my role as Chief of the International Bureau. I am repeatedly told by U S. service 
providers that Section 310 currently impedes their efforts to gam competitive opportunities 
in overseas markets. Modification of Section 310 can. however, produce an effective tool 
to achieve opportunities for U.S. entities in markets abroad and introduce additional 
competition into the U S. communications market. It can do so by creating significant 
incentives for foreign governments to open their markets to U S industry - bringing more 
growth and jobs to the U S economy. The Incentive would be to allow more competitors 
into the U S. market as markets open overseas - bringing even lower prices and better 
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services to U.S. consumers and businesses. This way the United States would win twice: 

(1) more revenue for U.S. industry and jobs for Americans: and (2) better services and 
lower prices for U.S. consumers 

Foreign governments, rightly or wrongly, view the current Section 310 as closing 
the U.S market to their companies. Section 310 has become a metaphor for a closed 4 

U.S market. It has become an excuse to go slowly on embracing competition and 
opening foreign markets to U S. competitors. At International gatherings or bilateral 4 

discussions, the United States is routinely criticized for Section 310. 

The European Union, for example, has recently argued that, since most U S. 
carriers use some form of radio facility to supplement their wireline telecommunications 
facilities, any foreign equity investment will be subject to the restrictions of Section 310. 

The European Union, therefore, views the U.S. communications market as essentially 
closed While this dramatically overstates the truth, it does not overstate the problem In 
today's global environment. Section 310 may unnecessarily impede U S companies' 
ability to attract investment, and thus develop their own global strategies. 

This negative perception of the current Section 310 detracts from the U.S. 

Government's efforts to demonstrate the openness of the U.S. market and to advance the 
goal of global liberalization. It hinders the efforts of U S. companies to compete in foreign 
markets. Indeed, as I have observed, certain foreign governments have incorporated, or 
are proposing to incorporate, parallel investment limitations in their own regulatory 
frameworks. 

Why not. then, simply eliminate Section 310? For all the criticism of the United 
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States, foreign markets typically are much more closed t 6 competition than our own. In 
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Europe, basic local, domestic long distance, and international switched voice services 
generally are provided by monopolies. Likewise, most European Union (EU) member 
states impose significant restrictions on foreign investment. Wireless services generally 
are subject to limited competition and foreign participation is often restricted. In the E.U.. 
there are a few notable exceptions to this rule. In other regions, most markets are also 
closed to competition, though again, there are important exceptions in each region. 

Let me reiterate that I believe it is in the public interest for U.S companies to have 
increased competitive opportunities in communications markets overseas and that a 
revised Section 310 can further this goal. 

Now is the time to act. U.S. communications companies are the most successful 
in the world. Just a couple of weeks ago. the International Telecommunications Union 
released a report which listed the top 25 information-communications companies among 
the G-7 nations. 12 of the 25 ranked companies were U.S companies. Results like this 
explain why the U.S. vision of competition is gaining ground around the world. But it is 
not yet clear that U.S. companies will be given a full and fair opportunity to participate in 
that competition. There cannot be real competition if the best competitors - U.S. 
competitors - are excluded. 

111. Comments on Section 310 

The International Bureau's experience in handling applications which raise Section 
310(b) issues lends me to make the following observations on how Section 310(b) could 
be more effectively restructured. Let me begin by noting that two important elements of 
Section 310 should not change. First. I submit that Congress should retain the "public 
interest" test for determining whether investment in excess of Section 310 limits should be 
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approved. Second, I would maintain the general ban. now in Section 310(a). on foreign 
governments or their representatives owning radio licenses. 

As to the changes. I would first suggest that Section 310(b) be rewritten to 
eliminate the artificial distinction in regulatory treatment of foreign investment based on the 
corporate structure of the applicant. Congress could amend Sections 310(b)(3) and (4) so 
that in the event a foreign entity proposes to acquire a greater than 20 percent interest in 
either the licensee or its parent holding company, the FCC would adjudge the application 
under the public interest standard. Today there are different percentage limits depending 
on whether the investment is direct or through a holding company. 

Second. I would suggest that a revised Section 310(b) explicitly incorporate a 
comparison of competitive opportunities in overseas markets to those in our markets as 
part of the FCC's “public interest" analysis. In other words, v/hen an applicant seeks to 
invest above the Section 310(b) limits, the FCC should consider -- as part of the total 
public interest test -- whether a U.S. entity would have equivalent competitive opportunities 
in the foreign applicant's market. One of the Commission's important public interest goals 
-- fostering competition in global communications markets -- is furthered by the 
participation of U.S companies in markets overseas. The prospect of entry to our market 
-- which represents about 25 percent of the global telecommunications market - should be 
sufficiently enticing that foreign governments will strive to ensure that U.S entities are 
afforded equivalent opportunities to compete in their markets But it is important that such 
an approach be sufficiently flexible so that it increases, and not decreases, competitive 
opportunities abroad for U S industry'. 
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Third. I would suggest that any new legislation which incorporates the concept of 
equivalent competitive opportunities should be flexible enough to permit the FCC to be 
forward-looking. It should allow the United States to take into account new developments 
in foreign countries. For example, the FCC should have the discretion to approve a 
transaction with the precondition that planned changes in a foreign country occur. This 
would eliminate one of the difficulties often associated with a reciprocity approach: that is. 
who goes first? The answer is. we go together. 

Fourth, any new legislation should not require "mirror image" reciprocity. The 
successful transition of a foreign market from a monopoly to a competitive environment 
hinges upon the technical details of the overarching regulatory framework. And no two 
countries have identical regulatory frameworks. I would suggest further that new 
legislation should not require an identical service sector to be open in order to allow a 
transaction to proceed under Section 310(b). As the communications market evolves, 
future technological advances will make it increasingly difficult to identify identical service 
sectors; a regulatory scheme which is too rigid would inhibit the progress of technological 
innovation. The focus should be first on competitive opportunities in similar sectors, and, 
when appropriate, in other communications sectors. Both should be considered in 
determining whether the public interest would be served by a particular transaction. 

Fifth. I believe that an equivalent competitive opportunities approach should permit 
the FCC to offer more than a simple yes or no answer to a proposed transaction. In other 
words, a transaction need not be simply approved or denied. Instead, we should be able 
to grant a specific application to the same extent that the subject foreign country affords 
U S. entities equivilent opportunities to compete in its market. 
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Finally. I would like to turn briefly to Section 310(a). I believe that the general 
restrictions contained in Section 310(a). which prohibit foreign governments or 
representatives of foreign governments from holding radio licenses, remain valid. I would, 
however, urge you to consider a minor modification of Section 310(a) to exempt satellite 
newsgathering facilities from that restriction, leaving the Commission discretion to deny 
licenses in cases where foreign governments refuse U.S. news organizations opportunities 
to compete in their countries. 

This provision creates great uncertainty for U.S. broadcasters about the continuing 
availability of overseas satellite newsgathering capability. Many foreign newsgathering 
organizations are part of their governments. Therefore. Section 310(a) prohibits them 
from holding a license for satellite newsgathering m the United States. In response, 
foreign governments often prohibit or threaten to prohibit U.S. entities from engaging in 
satellite newsgathering activities in their countries. Ironically, few overseas broadcasters 
even have the facilities to do satellite newsgathering here. But they know we cannot 
license them, so they will not license our broadcasters. Thus, while exempting satellite 
newsgathering appears a minor modification to Section 310(a). its import is far greater to 
the U S. entities engaged in satellite newsgathering activities. • 

Before I conclude, I would like to expand on why I believe the public interest should 
continue to be the touchstone for the analysis of foreign investment - and why I believe 
equivalent competitive opportunities should be an importan.. but not necessarily an 
outcome deierminative. factor. 

One can imagine a case in which a foreign country does not afford equivalent 
opportunities to compete - but the proposed transaction ’would be so important for 
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competition in the United States that it should be approved. On the other hand, one can 
imagine a case in which, despite equivalent competitive opportunities abroad, national 
security concerns, foreign policy concerns, or trade policy concerns would suggest 
disapproving a transaction. My suggestion is that the flexible approach of a public interest 
standard which retains the government’s discretion to respond appropriately to those 
scenarios would best serve U.S. interests. 

I am not suggesting, however, that the F.C.C. make determinations about national 
security, foreign policy or trade policy. These areas are not within our traditional domain 
or competence. Rather, the Executive Branch has the expertise on these matters. 
Therefore. It would also be appropriate to include a requirement that any application 
subject to Section 310(b) be simultaneously notified to the Executive Branch I believe that 
this would furthe' the U.S. government’s ability to ensure that the purpose of the law is 
fulfilled effectively. Finally, let me emphasize one last point. I fully support the 
Administration’s goal of full market liberalization and competition on a multilateral basis. I 
hope that the approach I have discussed will be only an interim measure. The success of 
the Gil depends on a comprehensive, not piecemeal, liberalization scheme. Accordingly. I 
support the objective of obtaining a successful GATS agreement by April 1996. thus 
achieving full liberalization of the telecommunications markets on a multilateral basis. 

Conclusion 

Mr. Chairman. I want to thank you again for the opportunity to appear before this 
Committee and testify about this important issue. I would be happy to answer any 
questions that you may have about my testimony 
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The Chairman. Professor Noam, 

STATEMENT OF EU NOAM, DIRECTOR, COLUMBIA INSTITUTE 

FOR TELE-INFORMATION, 809 UNIS HALL, COLUMBIA UNI- 
VERSITY 

Mr. Noam. Thank you, Mr. Chairman, Senator Rollings. 

Last June, I had the pleasure of chairing a panel at Brussels 
with you, Mr. Chairman, as a speaker, and I well remember that 
you were quite conciliatory, promising to reduce U.S. ownership re- 
strictions to the best oi^our abilities, and your Europeans respond- 
ents would not budge. They claimed to be wide open, and the Unit- 
ed States to be the restrictive country. I felt like Alice in Wonder- 
land. 

The Chairman. So did I. 

Mr. Noam. A few days later, you addressed the Senate and that 
speech did not get the attention it would get today, so let me quote 
a few sentences: found this summit to be a real eye-opener. I'was 

horrified, and that is not too strong a word to use, by the 
unremitting resistance of the Europeans to my polite suggestion 
that they need to open up their telecommunications market?’ 

I think this frames the background to the 310(b) revision well. 
The questions that must be addressed are how to deal with protec- 
tionism in our own country and telecommunications law, and how 
to get other countries to do the same. 

It makes no sense for the United States to maintain ownership 
rules dating back to 1914 when a German-owned high-powered 
radio transmitter on Long Island sent messages to German naval 
ships in violation of American neutrality. 

Unfortunately, different countries are at different points of 
telecom policy evolution. In Europe and the Pacific, many countries 
are moving today from State monopoly to competition. This is an 
historic process marked by painful and often slow progress, and by 
significant internal opposition. 

The progress that has been made deserves credit, but there’s still 
a long way to go. In the meantime, it is best for us not to be con- 
fused by libersuization that is more smoke and mirrors than fiber 
and microwave, paper liberalizations with none of the details 
worked out, and “everything-except” liberalizations, opening every- 
thing, except 85 percent of the respective telecommunications mar- 
ket represented by voice and intrastructure. 

The U.S. is not fully open, either. For the U.S., therefore, one of 
the options is to open its market unilaterally. That is the approach 
taken by Representative Oxley’s bill. The ar^ments for unilateral 
market opening are that we should not care if others restrict their 
own markets and hurt their own economies. We should instead 
make the U.S. market more open and competitive. By setting a 
shining and successful example, the United States will lead, 
shame, and attract others into following. 

The problem of this approach is that it takes away inducements 
for other countries to open their markets to American carriers and 
service providers. Such negotiations are taking place as part of the 
general agreement on trade and services. The restrictions abroad 
on U.S. companies have been estimated to add up to huge amounts 
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in terms of American jobs, dividends, equipment, software, and 
trade balance. 

Second, unilateral opening tilts the level playing field, much 
along the way that you. Senator Rollings, suggested earlier for the 
airline business. 

This leads, then, to the question of reciprocity. The problem with 
reciprocity, nowever, is that it is easy to state as a general propo- 
sition, but very hard to operationalize. Nobody stands still. Every 
market is different. There are hundreds of submarkets, each with 
its own particular rules. So what to do? 

Strict^ speaking, this is one of the situations where you need not 
do anything, since the FCC has already discretion to let nongovern- 
mental foreigners own anything they want as long as it is not con- 
trary to the public interest. 

Practically speaking, however, you want to reform section 310(b) 
to focus thinking, set national policy, reduce uncerteinty, send a 
signal to other countries, and take away a molehill from those 
abroad who would make a mountain out of it in order to resist lib- 
eralization. It is a molehill, because already today a foreign telecom 
company can own virtually anything in the United States except 
over-the-air licenses, and even those they can lease and resell, or 
even own if the FCC becomes more flexible. 

I have several short comments on the draft bill itself First, I like 
the fact that you do not try to micromanage. You should resist calls 
for greater specificity of criteria for determining a foreign market 
opening, or for mirror-image reciprocity. 

Second, I would let the FCC rather than the U.S. Trade Rep- 
resentative make the determination on market access. It has the 
expertise, staff, and ability to compare U.S. conditions. Its inde- 
pendence can also provide some shelter if the determination is un- 
popular. As a practical matter, the USTR would likely follow the 
FCC’s findings anyway. 

Third, I would add a concrete incentive for other countries to 
reach multi- or bilateral agreements with the United States. 
Progress in the GATT’s round will be very difficult to achieve, so 
every little bit of help counts. 

This could be done by adding a phrase in the bill to the effect 
that a multilateral or bilateral agreement on telecom trade among 
the United States and other countries would constitute such a de- 
termination of adequate openness unless expressly excluded in the 
agreement. 

Fourth, to reduce litigation for dilatory purposes, you could add 
lan^age that makes the granting of a stay by a court presump- 
tivmy unlikely. 

I have a few other smaller comments, but I think I can in the 
interests of time I will leave them in my written comments. 

To conclude the United States shoulu offer in its legislation what 
could be called an “anticipatory flash cut,” with full American mar- 
ket opening being assured to other countries conditional to reach- 
ing a multilateral trade agreement. This would give us the high 
ground and help the reciprocity spiral moving toward liberalization 
rather than away from it. 

Those other countries that are committed to market liberaliza- 
tion should have no problem with these provisions, and those that 
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are less committed might find them another reason to reevalixate 
their restrictions to competition. 

Senators I appreciate the opportunity to speak to you. 

[The prepared statement of Mr. Noam follows:] 
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Chairman Prcsslcr. Senator Hollings, Members ot‘ihe Commerce Committee: 

Last June I had the pleasure to chair a panel at a CEO summit in Brussels, with you. .Mr. 
Chairman, as a speaker. 1 well remember that you were quite conciliator)’, pointing to 
instances of American protectionism such as the restrictions on foreign ownership in 
communications. And \ et, the European respondents would not budge. The U.S. was 
described as anti-competitive, while Europe was wide open. 1 felt like Alice in Wonderland. 

A few days later, on June 16, 1994. you addressed the U.S. Senate. That speech didn't get 
the attention it would today, so let me quote a few sentences: 

...I found this summit to be a real eye-opener. I was hoirified-and that is not 
too strong a word to use-by the unremitting resistance of the Europeans to my 
polite suggestion that they need to open up their telecommunications market . . 

. [They] have little interest in breaking down their commercial barriers . . . 

[TheyJ talk a good line about opening their telecommunications market, bu^ to 
American firms trying to erack F'ortress Europe, this progress appears to be 
snail-like in pace. 

l oday, we are engaged in the next major round in the evolution of American 
tclecommunications-eontinuing the efforts of both parties, all three branches of government, 
tind the States-to move from regulated monopoly to open and deregulated competition. Two 
of the questions which must be answered arc how to deal with the vc.stigcs of protectionism in 
our law and regulation, and how to get other countries to tlo the same. 1 am happy to see that 
you have addressed both questions as you promised in Brussels a year ago. The FCC, too, 
issued a Notice of Proposed Rulemaking. Vice President Gore raised the issue last month in 
Brussels at the G-7 meeting. And, the Commerce subcommittee of the House of 
Representatives just held hearings on Congressman Oxley's HR 514. 

It makes no sense to maintain ownership rules dating to 1914. when a Gemian-owncd hi«»h- 
power radio transmitter on Long Island. N.Y.. sent messages to German naval ships in the 
Atlantic in violation of American neutrality. (The 1912 Radio Act still permitted indirect 
foreign ownership). In the best of worlds, all countries would fully open markets to each 
other in multilateral free trade. Unfortunately, countries are at different points of telecom 
policy evolution. The UK.. Japan. Australia, New Zealand, and Sweden are reasonably open 
to domestic and sometimes foreign competition, or about to become so. Yet. even the UK- 
cvciyonc's Exhibit Nr. 1 for openness-moved out of its cozy domestic duopoly arrangement 
only in 1991 and still maintains a closed duopoly for international scr\'icc. And in cable TV 
service Britain let in Americans only when not enough interested Europeans showed up. 

Of the other countries of Europe and the Pacific, many arc moving from state monopoly to 
competition, but many still have a long way to go. It is a historic process, marked by painful 
progress that we should applaud, and by significant internal opposition that we should 
recognize. It is best for us not to be confused by liberalizations that are more smoke and 
mirror than fiber and microwave: paper liheralizatiotu with none of the details worked out; 
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cyC'^lcatr iiheralizations. promising the future— F.uro pc 1 9^)8, Singapore 2007- -and 
"even-- excepi” lihcralization. opening ‘'evcr> thing except" 85'^'b of the respective 
telecommunications market. 

No doubt, mtmy of these countries will become competitive, but what do we do in the 
meantime? Is it a second-best solution for the U’S to open unilaterally, or is it third-best onl>, 
less preferred than requiring reciprocity? 

The arguments for unilateral market opening arc that \vc should not care if others restrict their 
owm markets and hurt their own economics; let us focus instead on making I'S markets even 
more eompetitivc. attract foreign investment and technology, give consumers more options, 
and protect freedom of expression. By setting a shining and successful example the US will 
lead, shame, and attract others to follow. Moreover, a full and unconditional op#*ning is easy 
to administer. 

One drawback to this approach is that it negates any inducement for other countries to open 
their markets to American carriers and service providers. Such negotiations are taking place 
now as part of the GA‘l optimistically scheduled to be concluded by April 1 99b. These 
restrictions have been estimated in one study (Economic Strategy Institute) to represent almost 
one trillion dollars of revenues denied for the decade of the 90’s ($874 billion for 9 years, 

$81. 2 billion this year), and rising. Another study (Strategic Policy Research) similarly finds 
that by removing impediments to free trade, and reforming the international settlement rate 
system, the U.S. w'ould experience growth of 120.000 to 260.000 new' jobs, increase GDP by 
$120 to $160 billion, and improve the overall balance of trade by $50 to $60 billion per year. 
We need not accept those numbers beyond observing that they indicate big ticket items 
affecting American jobs, dividends, equipment sales, information ser\'iccs, marketing 
opportunities, and the trade balance. Operations abroad ma> also generate economics of scale 
and scope benefitting American consumers at home. 

Second, unilateral opening, tilts the level playing field. Networks arc not like refrigerators 
where the best and cheapest tends to win in the marketplace. One bu> s connectivity from 
point A to point B; but if .A is open to all while B is restricted to its own monopoly compan> , 
that company will get the busiitess. Consumers today want seamless one-stop service, which 
gives competitive advantages to a company controlling a critical and protected territory, even 
if it has no efficiency advantage. Such a protected foreign company could, for example, 
extend its domc.stic monopoly over its customers vertically into the US by carry ing all of that 
countr>‘‘s outgoing traffic inside the U.S. to the local market, effectively taking that traffic 
away from competition among carriers for enduser business, for global competition, both 
points A and B need to he open., not just one of them. 

Thus, a unilateral remox al of harriers may benefit Americans as consumers in the short run 
but harm them its producers of communications equipment :uid .services over time. .And the 
benefit to consumers will he moderated by the fact that most American communications 
markets likely to he targeted by foreign entrants are already substantially competitive. 
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This leads to the question of reciprocity. The problem with reciprocity is that it is easy to 
state as a general proposition but hard to operaiionali/ie. Nobody stands still, every market is 
ditYerent. there are hundreds of submarkets, each with us own particular rules. 

Also, reciprocity requirements beget the same requirements, or stricter ones still, by other 
countries. Thus, one may reach a "reciprocity uf.dlock" that encourages continuous and time- 
consuming inier-govemmenial negotiations-like last month's high-visibility but low- 
productivity G-7 event in Brussels. 

So what to do? 

Strictly speaking, you need not do anything, since the l-'CC already has discretion under 
310(b)(4) to let non-governmental foreigners own anything they want to so long as it is not 
contran' to public interest. The Commission has historically interpreted this quite narrowly, 
but Congress can always redefine the public interest for the Commission.. It seems the FCC is 
already doing so in its NPRM. Bven the FCC need not issue any new rules and simply 
exercise its statutor>' di,seretion in a new way, Practically speaking, however, you want to 
reform section 310(b) to focus thinking, set national policy, reduce uncertainty, send a signal 
to other countries, and take a molehill away from those who would make a mountain out of it 
in order to resist liberalization. And it is a molehill, because already today a foreign telecom 
company can own virtually cvcr> thing except over-the-air licenses— and those they can lease 
and resell. 

Your bill gives us back leadership and the moral high ground, by invalidating 310(b) 
conditionally on a USTR determination. This is a sound approach. I have several comments. 

First: I like the fact that you do not tr>' to micro-manage the conditions for market 
opportunities, and market definition. The shifting circumstances of any test defy codification, 
and you should resist calls for greater specificity by any interest group. It is much better to 
leave this to the FCC which has already embarked on the task. What your committee could 
do. however, is to give signals to the FCC that you do not seek mirror-image reciprocity; and 
that the determination should be based on actual telecom outputs, rather than on the minutiae 
of rules as inputs. For example, are telecom prices much higher for carriage from country X 
into the US than in the opposite direction? 

Second: let the FCC rather than the USTR make the determination on market access. It has 
the expertise, staff, and ability to compare US conditions. Its independence can also provide 
some shelter if a determination is unpopular. As a practical matter, the USTR would likely 
follow the FCC's findings anyway, just as the FCC would accept the Eixecutive's policy lead. 
If Executive branch authority is critical, you could give both the FCC and the USTR the 
ability to make a positive determination without requiring the other to concur. 

Third: 1 would add a concrete incentive to other countries to reach multi-lateral or bi-lateral 
agreements with the US. Progress in the GATS Round will he difficult to achieve, if one 
considers that in several years of the Uruguay Round no basic telecommunications agreement 
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was reached. So ever>' little bit of help counts. This could be done by adding a phrase to the 
effect that "a multi-lateral or bi-lateral agreement on telecommunications trade among the 
United States and other countries would constitute such a determination, unless expressly 
excluded in the agreement. ' 

Fourth: To reduce litigation for dilator.’ purposes after a determination, >‘ou might want to add 
language that makes the granting of a stay by a court presumptively unlikely. 

Fifth; I would substitute for the drafted condition ("mutually advantageous market 
opportunities") the term "effective market access." The former, by requiring mutual 
advantage, might not be met if an American company proves too successful. The latter 
matches the FCC’s terminology, which has the ad\'antagc of being already part of a 
rulemaking process that would clarify standards and definitions. 

Relatcdly, the draft language speaks of "market opportunities for...//cemx».v." Yet a license 
could be granted to a US company under circumstances that still prevent competitive viability, 
such as without interconnection itTrangements, access charges that create a price squeeze, etc. 

Si.xth: While the inclusion of broadcasting as open to foreign ownership is correct, it is also 
true that the issues in broadcasting arc different than those for common carriage, being more 
connected with general standards for broadcasters. I would not want to sec the common 
carriage clement fail to receive a majority by being tied to broadcasting. Therefore, you may 
want to deal with broadcasting separately. 

Seventh: It is not clear in the draft language whether a determination of openness is required 
for all of the media listed (broadcast, common carriers, or aeronautical enroute or fi.xcd radio 
stations) or for cither of them singularly. 

The second part of the draft bill section deals with a "Snapback for Reciprocity failure." 

The intent of this clause is to put some teeth into enforcement, which is laudable. However, 
the present language invalidates existing licenses upon the USTR determination of non- 
openness, which w'ill be destabilizing. Other countries, no doubt, will enact mirror image 
provisions, and this will provide a tool for governments to periodically threaten American 
companies' licenses abroad. For this reason, 1 would leave the actual remedies to the FC( . 
Such remedies could then include, for example, partial or gradual divestiture, stricter controls 
of interconnection and unbundling, or other safeguards, rather than the all-or-nothing ot a 
license loss that might, in fact, discourage a negative determination in the first place 



Finally: while you arc at it, there arc a few other dusty ownership restrictions on the books 
that you may want to give a proper burial also, such as the 'felegraph Act of 1900 and the 
Submarine Cable Landing Act of 1921. 

Conclusion: A unilateral fiash-cut opening has the advantage of simplicity but reduces 
leverage in the upcoming trade negotiations. Instead, the (Inited States should otfer in its 
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legislation an "anticipatory Hash cut;' with full market opening in the TS already being 
assured to other countries upon reaching a multilateral trade agreement. This would give us 
the high ground, and help the reciprocity spiral move towards liberalization, l-ven without a 
multilateral agreement. \our bill will increase openness and consumer benellts at home, 
reward similar openness abroad, and increase opportunities for .American e.xporters. Those 
other countries that arc committed to market liberalization should have no problem with these 
provisions, and those that arc less committed might lind ihem another reason to reevaluate 
their restrictions to competition. 

Senators. I appreciate the opportunity to speak to you. and ant reads to be of a.ssi.stancc on 
this or other topics of the major reform task before you. 
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The Chairman. Thank you very much. 

Let me ask you, because I remember that speech at iJrussels, 
and the Europeans said their markets are open and the U.S. mar- 
ket is closed. I guess we have this foreign ownership thing in there 
as a wedge to try to enable our people to invest overseas. They run 
into enormous problems, even though there is a lot of rhetoric that 
surrounds this. 

Generally speaking, which markets in the world are the most 
open? And also then, some people say well, there might be some 
little country like Panama, or you name it, that has no restrictions 
on our investment, so a company will just move there, have their 
corporate headquarters there, invest in the United States, funnel 
the money through, and they will circumvent the real intent on 
what you are trying to do. How would you each deal with those 
questions? 

Mr. Harris. Senator Pressler, let me deal vyith your last point 
first. I think you are correct, there is the possibilitv of a company 
trying to move its headquarters and circumventing the rules. 

I think any attempt to deal with this issue has to be willir to 
pierce the corporate veil and look to the real, primary market of 
the company in question, so that it cannot operate through a sham 
subsidiary, reincorporate itself, or use some other device to avoid 
the clear intention of the legislation. 

Second, to deal with your first point in terms of which markets 
are most open, I would say the United Kingdom, if one had to 
choose one. was a market that, as you yourseif have said, is very 
open, and nas reaped enormous benefits as a result. Our market, 
too, is much more open than the Europeans believe, but we do have 
a perception problem. And that is exactly why legislation, rather 
than attempting to handle it through the regulatory process, is im- 
portant. Because it sends a clear message to the rest of the world 
about the political will behind the policy decision. 

Mr. Noam. The U.K. is open, but even it moved away from a cozy 
duopoly system only 3 years ago, and that duopoly still exists for 
international service. United States carriers are active in U.K 
cable, but they were let in only when no Europeans showed up as 
investors. 

New Zealand, Australia, and Sweden are fairly open. Japan is 
fairly open for domestic issues, and in the process of presumably 
loosening up on de-facto foreign participation. Germany is getting 
there after it scales some political hurdles. Several of the other Eu- 
ropeans are moving, with different degrees of enthusiasm. Com- 
pany and party politics are always complex. 

Mr. Harris. Senator, if I could just add something more, the last 
study I saw suggested that approximately 85 percent oi the EU 
telecommunications market is still closed to foreign participation, 
so there is a long way to go, despite their rhetoric. And I think the 
legislation you are considc ring may nudge them along. It may, in- 
deed, shove them along to making their rhetoric a reality. 

The Chairman. I have some more questions, but I will yield to 
my colleague. Senator Hollings. 

Senator Holungs. Well, most respectfully, I do not see the prob- 
lem that you two gentlemen are trying to solve. Of course, there 
is no witness for the present policy, and it is not up to me to be 
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attesting to that particular policy, but this so-called open, open, 
open, the present policy has been well-founded in this Senator’s 
judgment. 

I do not understand what you are talking about when you come 
to the re^lar investment and the marketing, then we are all over 
the worl(T You are right, we are into the United Kingdom. We have 
got RBOC’s investing in Mexico and New Zealand. Bell South is 
putting in the communication system for the city of Buenos Aires 
down in Argentina. We have got investment all the way around the 
world. 

But when you come to actually — like we have the Voice of Amer- 
ica, the voice of people in this country to be able to broadcast in 
Germany or in New Zealand, or wherever, why is that a national 
problem; 

I mean, I have been in more international conferences than you 
two gentlemen have. I have been in every country, almost, in the 
world including up at Point Barrow and the South Pole, and I have 
yet to have this kind of problem where vou have got your own com- 
munications. It is not just for national security, it is a matter of 
the taste and the fear with respect to violence in certain programs 
that are put on in other countries. 

Mr. Harris, where is the problem that y\ju are talking about? I 
understand they had a conference in Brussels, but I mean, where 
have you seen the problem about all this investment? We have got 
enough room for investment the world around. 

In fact, that has been the policy with respect to the RBOC’s. 
That is why we have got a manufacturing provision. We forced 
them to invest overseas. The problem has been, they have not been 
investing enough here, and that is why we are going to change the 
manufacturing provision so we hope they will begin to manufacture 
all these communication entities here. 

I do not see the foreign problem, other than some kind of aca- 
demic “openness.” What is tne national problem you see? 

Mr. Harris. Senator, first let me say there is much about what 
you say that I agree with. I think in many respects the current pol- 
icy has, indeed, proved valuable, and that is why I suggest, among 
other things, we ought to retain the current public interest test. 

Keep in mind, all I am suggesting is that when we consider the 
public interest, we take into account, not necessarily outcome de- 
terminative, but simply take into account whether foreign Govern- 
ments treat U.S. industry fairly. Let me address the question of 
whether it is 

Senator HOLLINGS. Do you mean U.S. broadcasters? When you 
say industry, let us get right to the point: broadcasters, because we 
know the communications companies, the cable and the regular 
wire services and everything else, satellite and everything, all the 
rest of that is taken care of. They can invest the world around, and 
we have got Siemens and Northern Telecom and everything else 
around here manufacturing. It is a very viable, competitive situa- 
tion. All sides are investing. But when you come to the actual 
broadcast, where is the problem? 

Mr. Harris. I think, again, you raise an interesting issue, and 
let me tell you how I would approach it. It seems to me that when 
one considers the public interest, even for broadcasting, there is 
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nothing untoward about considering as one of the factors whether 
or not a foreign Government treats U.S. industries or U.S. broad- 
casters fairly. 

Now, let me be candid, though. If you adopted such a minor al- 
teration to our existing public interest test, you would have no ef- 
fect whatsoever today. And I mean none, because all across the 
world, broadcasting markets are closed to foreign investment in 
very much the way they are closed to foreign investment in the 
United States. 

* Let me add that while there is enormous movement in the tele- 

communications sector, there is no such movement in the broadcast 
sector. So, if you adopted legislation akin to what I am suggesting, 
there would be no real world difference today or in the immediate 
^ future. 

So then the obvious question is, why suggest it at all? I would 
say to you only that all of the panels we have heard before today 
suggest that this industry is evolving, and I am the last person to 
know how it is going to evolve, but you have heard them talk about 
convergence. 

You have heard the broadcasting people say how they are going 
to be able to provide perhaps voice services, provide digital infor- 
mation transmission. You have already heard about the phone com- 

E anies providing video, the cable companies providing voice. It may 
e over time this issue, or the industry, rather, will evolve, and you 
will want in place a statutoiy mechanism that allows your regu- 
latory structure to evolve with it. But you have to understand, 
today it would make no difference whatsoever. And you are correct, 
in broadcasting for today, you are really talking theory. 

Senator ROLLINGS. Well, you can rent a country, as the question 
by the chairman indicates. This committee started off as the Com- 
mittee on Foreign Commerce, and we know from licensing of ves- 
sels all about the Panamanian and the Liberian tankers, and you 
can rent one of those countries and they can be located there. 

And the wealth of an individual, when you talk about Govern- 
ments, let us go down to Mexico. An individual owns that broadcast 
entity, and in fact we know it up here very, very vividly. At the 
Committee of Commerce we had a hearing going on last year, and 
in the middle of that particular hearing, being beamed by satellite 
from Mexico City, they did not like what the witnesses were attest- 
' ing to right at that same table, and Emilio Ascaguera, who owns 

that broadcast, he just cut it off. 

So you think you have got a Government, I mean, we are all 
learning now in the headlines on the front page that individuals 
own Mexico, the PRI, just a small group of them, and so that has 
been the problem. 

So just talking about Governments and individuals does not sat- 
isfy my concerns. I do not see the big problem on national concerns 
that you have, other than the fetish you have about openness, 
openness, openness, and that is wrecking the economy of this coun- 
try right now, there is no doubt about it. 

If anybody thinks NAFTA is working, I have got 14 industries 
that have left South Carolina to go down there to do what, to avoid 
what we as Senators require from a minimum wage to clean air to 
clean water to plant closings, to parental leave, to social security 





to health care, to safe working place, to safe machinery, and on and 
on and on. 

And so I put all the requirements on that local industry, and 
they say, ta-ta, and goodbye, we can go right across the line and 
ship back in. This is like moving the industry to Texas, it is a won- 
denul operation. And we wonder why we are going out of business. 

I think you had an answer, Mr. Noam. 

Mr. Noam. Senator, you are focusing on the broadcasting field, 
and indeed, I agree with you that if you separated it from the 
telecom side, there would not be much harm. 

However, on the telecom side the United States is a potential 
large exporter, and we are hurting ourselves by these rules. The 
United States, because of its competitive system, has now a very 
efficient industry that could become a service provider to the worla, 
and in its wake are software and information services, and one rea- 
son slowing these expprts is because other countries have restric- 
tive rules. 

Senator HOLLINGS. Mr. Noam, we know differently. We have had 
hearings on all that. Software has moved to Malaysia. They say, 
we do not want any textile industries, we want the software indus- 
try, and when we had the other hearings with respect to the 
RBOU ’s in the long distance, we pulled back the press boards of the 
AT&T on manufacture, and all the little capacitors and everything 
on the back of the board had “Made in Taiwan.” The communica- 
tions industry is gone. 

I mean, we have got the potential. We have had the potential, 
but it is gone, and we are trying to get some of it back. The prob- 
lem is the exact opposite of what you are talking about. 

Mr. Noam. In the United States, for example, the number of em- 
ployees per telephone line is 10 times less than it is in India. The 
United States telecommunications industries, because of the com- 
petitive environment, has become efficient and customer-oriented. 
We can provide service in other countries, where the telecommuni- 
cations organizations are not responsive in the same way. The way 
to gain entry to those countries is to get our own restrictions into 
order, and that is what the FCC and the White House advocate, 
and that is what this bill enables the FCC to do. 

Senator HoLLlNGS. Well, you and I could go at it at length, no 
doubt. I mean, we have learned the hard wav. For 50 years since 
World War II we had Adam Smith open markets. No one followed 
us. The truth of the matter is, they all follow Frederick Liszt and 
the Japanese system, whereby the wealth of a country is measured 
not by what you can buy, but what you can produce, and economi- 
cally we are on the ropes, and everybody ought to sober up and un- 
derstand it. 

I mean, even the East European countries, very interestingly, 
Romania and the entities of the former Soviet Republic, are now 
following not Adam Smith and open markets, the governmental de- 
cisions are not whether it is open or not, or a level playing field, 
it is whether or not it strengthens the economy of that country, and 
this is the same thing we would be into in communications. 

Setting the nice little example that you folks think of academi- 
cally, we tried that for 50 years. We have tried it for 50 years, and 
it just has not worked, and now we are having to move like we re- 
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cently moved with the Chinese question, under the matter of copy- 
right and the CD’s and so forth, the patents that we just were 
going to cut them off from our markets unless they, by gosh, cut 
out violating our patent rights and our CD’s. Now we finally are 
using market access in the United States to get that so-called level 
playing field. 

But your particular approach of opening up and setting a nice ex- 
ample, we tried that for 50 years otherwise, and it has really been 
a disaster. 

Mr. Noam. Senator, we are not arguing here for “unilateral dis- 
armament” in telecom trade. This gives the Trade Representative 
the ability to declare another country open to American companies, 
and only then would those companies from those countries have 
market access of a similar kind in the United States. 

Mr. Harris. Senator, I might add, I may have been less than 
clear, and tor that I apologize. It is, indeed, our view that our mar- 
kets ought not to be open to those who would restrict access to 
their markets. I share your view entirely on that issue, and what 
we propose is simply giving us the ability to allow into our markets 
those who have done the same for American corporations. 

Senator HOLUN(".S. Thank you, Mr. Chairman. 

The Chairman. Just following that up, let us say that — and in- 
deed, I am not for this, but let us say that the other countries do 
not open up their markets. Would we still be better off in getting 
capital into the country that would expand our industrial base — to 
have our markets open? 

Mr. HAimiS. Senator, I would say that it is an advantage in 
many ways to have capital come into the market regardless of what 
happens. 

However, if you take the market on balance, I come out the other 
way: that it is important to use our leverage to pry open foreign 
markets, and let me explain to you why. For us, it is a question 
of competition. The communications market is globalizing. You can 
see it in the papers every day, global alliances, worldwide satellite 
systems and the like. 

If a foreign entity can offer GM seamless global services because 
it can do business here and elsewhere, but AT&T cannot offer those 
services because it can only do business in the United States, you 
have distorted competition. You have distorted competition in the 
emerging global marketplace, and that is what we hope to protect. 
Because we believe the very best competitors in this industry are 
U.S. competitors, which will mean more jobs in the United States, 
more competition in the United States, more economic growth in 
the United States. 

The Chairman. What are the issues in foreign ownership in 
terms of national security implications? 

Mr. Harris. As you know. Senator, the current test, or current 
public interest test, includes an evaluation of the national security. 
1 think that is valuable to retain, and that is one of the reasons 
I suggest we retain the public interest test. 

If the executive branch comes to us in a given case and says, 
there is a national security problem with this application, it seems 
to me appropriate for the FCC to defer to that kind of decision by 
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the executive branch. We cannot make our own independent analy- 
sis, needless to say, of national security issues. 

Today, it may nappen in a rare case, but one can hypothesize 
such a case, and my view is the legal system ought to be in place 
to allow you to react, if that rare case arises. 

The Chairman. Do you have any thoughts on that? 

Mr. Noam. The United States Government is precluded from be- 
coming a broadcaster in the United States itself, and it would 
make no sense for a foreign Government to have such a right. 
Therefore, I would support maintaining the restrictions against for- 
ei^n Government ownership in the United States. 

The C^IRMAN. Well, let us say a foreign Government would give 
an individual the money to buy a station, and engage in some ac- 
tivities that would be the same as their Government would. How 
would we prevent that? 

Mr. Noam. I trust that the FCC would look to that. 

Mr. Harris, Again, Senator, the public interest test includes na- 
tional security concerns, foreign policy concerns, and other con- 
cerns. 

The Chairman. Thank you. I may have some additional ques- 
tions for the record. 

I thank you very much for waiting so long this morning. It is al- 
ways hard on the last panel, because a lot of these Senators go off 
to lunch or somewhere. I am sure they are all working, having said 
that. But thank you very, very much. 

[Whereupon, at 12:55 p.m., the committee adjourned.] 
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Mr. Chairman and Distinguished Members of the Committee. 

Thank you for graciously providing me with this opportunity to 
present the views of the Minority Media and Telecommunications 
Council (**MMTC“} on telecommunications reform legislation My 
statement will focus' on the broadcast multiple ownership rules, 47 
C.F.R. §73.. 3555, on the alien ownership provisions of Section .310 of 



the Communications Act, and on the need for universal service by 
providers of telecommunicat iOn.s and video services. 



greatest notivinal re.sources, the radiofrequency spectrum. 

On such issues as crime, wo Hare anci health care. Congress is 
considering how to shift the balance :>f powei from the national 
level to the local level, Congres.s should adopt a similar approach 
for broadcast ing . it should avoid iegi,slation which would vest in 
Mew York City and HoJlyv;ood -- and rejnove from local businesspeople 
-- the ability to decide what the Airier i can public sees and Iiears. 

Legislation to further accelerate concent rat. ion of control in 
broadcasting i,s especically in..ipprcpr iate in an industry whose 
greatest asset is creativity. Creative thinking flows from Che 
bottom up, no', from the top down. 



JL'^ MI-ITC is a lit itpi c f ! t rtssocidtion of /ittottioys. scholars, engine*?! s aiiJ 

«?roncmi St . . in-'e 198t, it hds prov’ided research and legal support t.'' 

the national civil rights orgar.i zat .ions on matters tif communications policy. Ii, 
my private capacity, I am cue of the attorney’s representing various unity vf the 
NAACP befoie the FtC in challotiges to whether Fox Television Stations, Inc. 
violated Section llO'.b) of the Coim'inic.it ions Act. HMTC emphasizes that it 
takes no position on t h.:- meiitu of that litigation <.r any other ad]udi catoiy 
case. Th** vi.->,-.:- expi m this testimony aic the caietully considered views 

of ’he C'.ui, il iii.it 1 1 >it n.ni} ly . Tl.is leMim.iiy 'loes not necessaiily i«»tlect th*- 
Viev.-.i cl my put ; •u u f • inril atr,' meml-er of it;; B; ua. 
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Procections against media concentration are especially 
critical for minorities. Minority broadcasters, almost v;itl:out 
exception, are small broadcasters. Minorities ov;n only 2.7’^ of 
broadcast stations, and these stations cim< ur.t to less than 2.5% or 
broadcast indu.stry asset value. Mcst minority ov;ned radio stations 
operate in the .^M band. v;hich nov; enjoys only 15% of radio 



listenersh-ip. Mary of these Al-1 stations are uncompetitive, upper 
band, daytime-only facilities: the "do^s" o: the spectrum v;hich 

notvidy else v.vrnrr . 

Today, minority b:o.idcas>. ov.-nership is an endangered .species, 
given ''he pcn:^:hle repe.:il of tire t»»x c*i: " i r ; ca" e policy. v;nic.n i:- 
re.’^o'insiblc-' foi 2 i of all Jirinority owi'.eo stations. Fur tnorir.ox e . 
the current ejnncm.ic climate renders i*: prof.cinrily difliculr •■or 
minaiities to finance staitup stavisvns oi stand-alone radio s::a“ i • r.:> 
an.i keep them n aii while st rug j lino* :..r a piece or the 

.u dver ■■ -i'.in ; pit-. 

v.’e need ‘jmIv k at similar indjr.tr' los v;hich grev; '.Ni^hout 
ill p j e i-wne r h. i p r lies - - cable t e i e v i : : : o n a nd d a i i y n ev.u'.papo : o 
tr soothsay the f-oi tunes of minorities irr hr ■. a .least ing if the 
M.ul^ip-ie ov.'nership r jles are repealed. In r.-j-'.'.’spaper ing and cali". 
as in agriculture and food retailing, mi.ncrities and mcst srr.ail 
bu::ino.u:'.es j i 1'/ v.'eie unable to compete ’./ith huge murnplt' 

0 '.-;r.eir. who v;e:i.- ih ie to <^o;tract cr repetitive advantage-;: 1 r o-:r. 



gr-up hcldinr... .A small, .stand-alone brradca.st station is mat 
in the mat ker place for a p'uwer fill comb mat ion of sev^ . laigei 
stations v;hir".*i '-an s-u: - f i nance . out -pro jram, out -soli anu our-pti'o 
the M.aii cpelatol 'C v.’\ i i . 
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Ten years ago, in Multiple Ovmership Rules (Recons_id erat:iQn) , 
100 FCC2d 74, 94-55 (1985) (history omitted), the FCC recognized 
that "our national multiple ownership rules may, in some 
circumstances, play a role in fostering minority ownership." 

Tcaay's FCC is considering a rulemaking proposal which would link 
increases in the number of stations a company may own to the 
company's efforts to invest in or finance minority owned stations. 
This 'incubat.or ■' concept was first developed by President Bush's Ff.C 
Chairman. Alfred Sikes. The concept only works if the multiple 
ownership rules remain in effect; otherwise, there will be no 
incentive to " incuba*: v^nything. Absent positive incentives, 
nonmincrir.y broadcasters seldom voluntarily go out of their way to 
assist minorities to ;:cin the ranks of station owners. 

Broadcast diversification is like the rain forests -- once 
plov.’cd under, it '.%iil never return. Fi,r' four decades, as the 
industry grev.-, diversi r icat ic:. grew. The resulting panoply of small 
business cv;nerr., including mir.orities. gave our airwaves the 
diversity of information whiich makes our system of broadcasting 
unique in the '.vorld. It would be a national tragedy, of i:nmense 



preport ion , 



Congre.ss tells the FCC to shut the doers on 



minorities an.J snirili business O'.-.'ners forever. 



II. 



The re‘-.tr ict ions on alien o'.-.-nex ship in Section 310 of the Act 
ha.s uerved uy. v.'ell and should be retained. Unlimited foreign 
capital invested in .Ar.eiuan broadcasting would eviscerate the 
public mreren'" st^indard winch ha:; undorg irded broadcast regulation 






o 
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Repeal of Section 310(b) Vv:>uld literally permit the airwaves 
to be sold of: to the highest bidder. That would be a tragedy. It 
would destroy years of careful and thoughtful work in constructing 
the v/orld’s greatest system of broadcasting. 

Unlimited alien ownership in American media would make 
broadcast owners even more distant from viewers and listeners than 
many of them are now. Today, if a radio listener in Peoria thinks a 
local station's programming is harmful to her children, she can call 
the owner, whether the owner is in Peoria or in ^3ev/ York City. What 
if the ov/ner is in Brussels or Her 1 in? In Teheran or Tripoli? In 
Osaka or Vladivostok? 

In our system of broadcasting, the licensee is ultimately 
responsible for everything he broadcasts. The -buck stops" v/ith the 
station owner. Because of that direct accountability, broadcasting 
has been freed even indirect program content regulation, such as 
the Fairness Dcctrine, ascertainment and program percentages. 

The quality of our broadcast service is guaranteed by the 
FCC ’ s ver^' high standards for licensee character qualifications. 
Because there are far fewer radio and telev:sion licenses than there 
are people who want them, we have laws and re.juiations to insure 
that licensees are net felons, antitrust violators, race or sex 
discr iminators , or drug dealers. We know th.at an American owned 
licensee has complied '.-/ith American laws. But we have reali.stic 
v/ay of knowing v/hether alien broadcast owners have complied with the 
laws of their home countries -- law’s which may be much more relaxed 
and easier to rircumvHOC than American law.s. 

Aiiothoi tundamental reason Congres.s sh..'uid not repeal Section 
310 fhi IS that we have not yet completed the tank of insuring that 
all .'vir.e: loan;; have .j chanc*- >*(j achieve owner in Amo r ic,i ' m. j“ 
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important industry*. I trust that we as a nation have not given up 
on our currjnitiiient tc diversify the public airwaves. And that, above 
all other reasons, i.s why the Minority Media and Telecommunications 
Council opposes outright repeal of Section 310(b). ^ 

The primary obstacle facing minorities seeking to break into 
media ownership is access tc capital. Even by caking advantace of 

♦ 

Che tax certificate pci icy, mino^’ities frequently cannot v.*in a 
bidding war wi^’h n.onrj.rnci ity competitors engorged \s*ith the ample 
resources cf those sources of .loo.e.ct it capital which are seldom 
a va liable t :r. i n r. i i •; i ec . 

H vighiy world's media and tc- leccrrcraini Cvit loro; 

investinei.t I'.-al i:; n c t .'uterican capital. Suppose '-■ongreG.c 
U1..0WS vir^uiiily unlimitci .imruntj of t!:uC itlT: of the woi’id'.s meiia 
ari.i teiecomr unicat ion:, ir.vcc.ro.tnr capital to enter ihi.s ccun'-ry a'-. 

'Will. 11 m.ir'i :: : t : ts n'.d small bicadcasters are forced tc bid 
again.-.r o. v.-ell a.*; domes'::.- v‘ipital, they will be s-.;am.ped . 

'.‘i: : M il iy i-:.rc-ign < r even foreign debt lir.ds its -.-.•'ly 

■ :.v i :m:. ii*:.-;-. . Thei 0 '^re tv.’o principal re- ssonr: -.■.■b.y . 

ilien inw^^M.ent •apitdl arrives in thin rccntri* 

only ii; ur-.itr. ' ,c ....o je f ! m: ;.t m.nciicy dc-uls. Unlike domestic 
ir/.'estors. an. alien ir.-.^-^st :r typically lacks the knowledge ind 
.aii.li'v rrio:.:* r hv-: : rc-v-. ' c.-.-nt .;lc.‘-.ely . The administrat : ve 
.,''1 :: un ..,.; 1 in v<i;a-.:- in-.v-.v :• .-n'. is r.ot mat lal 1'/ greater ter a ^ 

Cl , mi 111 n : i.vo;:' m-c.' tl-in i' is t.i a Cl.iCc.COO investment. 

1 

Ali-'i.. --..lai.} 'c tinihial)/ l.-j.-o it t.fin Ain»»ri''-\n medi ■ Tun Jc sr r. -w 
“I'l -in i'l ' » i' }.■ 1 1 1. tj. ■■j.i'y. 1 -1 t I uo pr-i-h-r.i t- i 

•o-' r . a -.Si. i:- li"< ly iicl,; .%-jilJvi:i. Vith^at rl.c KnsvKc lav :;t Ch*-* FC ' . T'.-.- 

f' ■ 't < ■•j;.',; 4* i J.. t lia-r-. U.-i t rut vjuity, nut Ji-l l , ii; 

n.:'. •• 1 . • r -a ; iiu.i 'Jl--:. ilv. r/.' ).»-.■■■ o ■ «* ■ i ■ 

! i- : : i, i; v. . : i ' i. u. i ■ 1 1 ' ■ 
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Con5;equent ly , alien funds are generally unavailable to small (and 
Chus most minoricy; businesses. 

Second, alien fund manaqer.s and banker s seldom have 
^ experienced che culrure and cradicions -- much less r.he legal regime 

-- cf civil rights. The Community P.eirsvesrmenr. Acr doe.s nor apply 
overseas, nor do precepts against redlining and discrimin.it ion in 
lei. ding. Even alien invescor.s with the oesr of intentions have 
little to gam from the long term oucces.s or .mmcrity 
on' :epi eneuiohip in the United States. On the other hand, all 
Aip.ericans bon'..-£it v;hen the minority sector zt our economy is strong. 
D.'m.estio inve.v or r.. av;are of these benefit;... frogu».nily act 
according ly . 

Cangresr. -iVvJid even the appeartin*^'- c-f weakening its 

de:vr..-'.o of mi:; .ri*.: ‘ ability to obtain mcoinmgful access to 

capital and t.j use that cipitai ccm.per it ively . I' should remember 
that the btoadcusf deregulatorv initiatives tl.e FCC launched over 
the past tv.’c' .-.P-cades -- v/ith Congi es.sionai apprcviii -- were defended 
by pointing to Che exiiicence of the minority .wr.ership policies as a 
St r uctu: .ii , content neutral an-d pr .foundly n-.-ce.usary means of 
px-cmotiiig div.^1 Sily .-i The D.C. Circuit has expre.tsly approved **his 



X Sviin.Miii; .limost inuiK-ch.U *?ly af * it the- niinoi it/ owneiohii 

prlicie:'., the FCC began cyst etr.at : c.il ly derenu lat irig in every other 
ive ttren r-:<-ept EEO; postcard ascei tainment and piogiam 

^ cetteut per rent. t:t‘* sr.tndnrds. the FairneKr. Dcctrine. five ye.^r TJ and sever, yeai 

raiic lenewala. the du.^poly lule. the Tep to Folicy, the 7-”-7 and the 12-12-12 
lule. the Mickey heland rule, ir.crt dintie.ss sales (for want of 

.‘'Stations pi. iced in heaiina). rr.jct con.p.iiat ive hearinCK; tor nev; facilities, and 
t Ih- .?\M rl-ai channel eligibility ciiteiia favctirrj nittiority ovmership. For 

exairple. in :>-i ■.-nul.UAvn' ' f Pa'iio (UrPM; . 7^ K'''C2d 4-^7, 482 (1979'. the FCC 
tei.,sun-d thv- pniLlic that "[eltfcits tc premtte mn*. r:ty ownership and EEC aie 
■snh'ivv/ u. i jirr):'- ' ■ liincj irour a ir.n« e .i ap 1 1 1 ly repr esorg ivo r.'.Ji'; 

j ti i S'.* ;y . 

' ■ III . :i 1 . 
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safety-net approach, endorsing the FCC’s reliance on minority 
ownership as a preferred means of promoting divers ificat ion. 

A safe environment for minority ownership is socially 
compelled if we are not to remain forever tv/o societies, one Black 
and one White. Safi Report of the Na tional Advisory Commission on ^ 

Civil Disorders (1968), Chapter 15. The minority ov/nership policy 
is the thin straw upon which the FCC relies to insure that listeners ^ 

and viewers receive a diverse pallette of information. 



i./ (continued from p. 6} 

In adopting its ultimate rules in Dereoulatioji of Radio . 84 FCC2d 963, 1036, 
qrAnt<?d in cart, S7 FCC2d 797 (1981) Off-d in pertinent part sub nom. 
Office of Commuarcatiojr of the united Church of Christ v. FCC , 707 F.2d 1413 
(D.C. Cir. 1963), the FCC held that “it may well be that structural regulations 
such as minority ownership programs and EEO rules that specifically address the 
needs of these groups is preferable to conduct regulations that are inflexible 
and often unresponsive to the real wants and needs of the public.' It 
explicitly concluded that the minority ownership policies and EEO rules, rather 
than direct regulation of broadcast content, were the preferable means to 
achieve diversification. Id . at 977. 

ggg fllgg Amendment of .^7 3 . 636 (a) of the Com mission’s Rules (Multiple Ownership 
of Televi sion Stations). 75 FCC2d 587, 599 (1979) (separate statement of 
Chairman Ferris), aff*d sub nom. NAACP v. FCC . 682 F.2d 993 (D.C. Cir. 1982); 
Implementation of BC Doc)^et 8Q~90 to Increase the Availability of FM Broadcast 
Assignments. Second Report _and Order . 101 FCC2d 638, recon, denied . 59 RR2d 1221 
(1985), affd sub nom. NBMC v. FCC . 822 F.2d 277 (2d Cir. 1987); Deletion of AM 
Acceptan ce Criteria in S73 . 37 (e_)_ of the Commission's Rules , 102 FCC2d 548, 558 
(1985), recon den led > 4 FCC Red 52 I 8 (1939); Miahttime Operations on Canadian. 
Mexican and Bahamian Clea r Channels . 3 FCC Red 3597 (1988), recon, denied . 4 FCC 
Red 4711 (1989); Reyision of Radio Rules an d Policies (Report and Order) <MM 

Docket 91-140) . 7 FCC Red 2755, 2769-2770 1126-29 (1992) (relying on minority 
ownership policies to further diversification goals, even as the FCC deleted one 
of those policies, the Mickey Leland Rule.) 

A/ NAACP V. FCC . 682 F ..2d at 1004 (holding that the FCC 'has not improperly 

exercised its discretion by relying on (its minority ownership, 
employment and programming policies) rather than the Top-Fifty Policy, to 
advance minority goals.*) Eviscerating the marketplace value of the FCC's 
minority ownership incentives by eliminating alien ownership protections would 
neces.sarily call into question the continued validity of two decades of 
deregulat ion . 
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The bottom line is that unlimited entry of aliens into 
American media ownership would virtually eviscerate the effectiveness 
of the minority ownership policies. It would be especially cruel to 
American minorities to deny them a meaningful opportunity to buy 
broadcast stations as a consequence of legislation welcoming 
well-heeled Britons, Russians, and Germans to buy access to the 



American peoples' airv/aves. Congress should not force Aiaerican 
.minorities to the back of the line and allow wealthy foreigners -- 
simply because they have money -- to jump to the front of the line. 



If .some relaxation of Section llO'.b) i.s considered by the 
Congress, we have four recommendations on how to somev/hat cushion tne 
blow to minorities and small businesses. 

First, we should not aliov/ foreign access without reciprocity. 
Most nations do not allow virtually uni es trie ted access by American 
investors in their mass media enterprises. Most Anglophone and 
• Francophone nations have at least a 60% local ov;nership and equity 
recu ii ement . Leaders of both political parties disfavor unilateral 
concessions in trade negotiations. The recent successful negotiation 
v;ith China ovet the pirating of intellectual property demonstrates why 
must be part of any liberalization of Section 310(b) . If 
reciprocity is a factor, though, it should be but one of several 
elements of the public interest test the FCC uses in considering 
v/hether to grant waivers -- and it should be a relatively minor 
element . 



longstanding, almost intractable problem of capital formation. For 



N 



As Arne r i r a n s . v/e s i mo ■ v need t o ou t o v. r ov;n people fii.I'gl- 



sc in a way 



Second, if Congress liberalizes Section 310(b), it should do 
way v;hich fosters minority ov/nership by addressing the 
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example, ^congress could permit up to 49% alien equity so long as it 
is invested in a minority controlled company. 

ihird, Congress should authorize the FCC to permit an alien 
who makes a substantial investment in a minority controlled 
broadcaster to hold a larger equity stake in that and other American 
media holdings than otherwise would be permissible. 

Fouiuh, Congress should create the American Communications 
Investment Bank as a vehicle to promote diversity in broadcasting 
through the use of alien inve.stments . The Bank would be a private, 
nonpartisan institution, operated by Presidential appointees subject 
to Senate confirmation. The Bank v/ould permit aliens (and others, 
including u.S. based multinationals) seeking to invest in U.S. media 
to channel and pool their investments for subsequent subdivision and 
targeting to U.S. media interests of all sizes» in furtherance of 
U.S. communications and trade policy. 

The Bank would be designed to attract sufficient investment to 
greatly accelerate the con.struction of the information superhighway, 
generate additional tax revenue, and help balance the budget without 
raising taxes. 

The B«^nk would promote minority ownership in five ways, 
pioviding minoiities with capital to which they heretofore seldom 
had accesr. : 

investment decisions would include minority ownership 
ah a primary decisional factor, accounting for at least 
3C% of the capital invested or loans made, subject to 
generally accepted prudent lending and investing 
criteria . 

2. Capital flowing through the Bank would not be deemed 

a^ tributable for the purpose of Section 3i0(b){4) of »-he 
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3. By its pooling mechanism, the Bank would reduce the 
transaction costs which prevent small and moderate sized 
amounts of alien capital from being invested in American 
media and thus ultimately being accessible by minorities. 

4. By its subdistribution mechanism, the Bank would enable 
large sized amounts of alien capital to be broken dov.'n 
into the smaller sums minorities often require for 
broadcast acquisitions. 

5. The Bank would have the flexibility to make investments, 
to make loans, or to issue loan guarantees, thus 
maximizing its ability to harness private sector 
resources to achieve its business and social ob 3 ectives. 

This is not "affirmative action." It is, instead, a workable 
means of fulfilling Congress' goal of assi.sting minorities to 
acquire the capital needed to compete in the marketplace. 

In opening a rulemaking proceeding on alien ov/nership subject 
last month, the FCC emphasized that "we have had a traditionally 
heightened concern for foreign influence over or control of 
licensees which exercise editorial discretion over the content of 
their transmissions." Market Entr^.' and Regular ion of For e inn - 
affiliated Entities (nprM) . FCC 95-53 (released February 17, 1?95: 

{ "NPRM" ) at 41-42 and n. 84. The FCC has asked for comment on 
“whether we should also consider other factors" besides reciprocal 
access in evaluating whether to allow additional alien ownership of 
broadcast facilities." Id. at 44. As the expert agency, the FCC 
should be permitted to complete its rulemaking proceeding before 
Congress intervenes. 

The Minority Media and Telecommunications Council encourages 
the Subcommittee not to consider repeal or liberalization of Sec*: ion 
310(b) unles.s and until a firm, workable and tested mechani.sm is 



The FCC Cite'i OPC 'T-Ur lo vn; i- n. Imc. . 47 FCC,7d 467 '19-4) <iivl 
icn Inc. . 8 FC'' PcU *063 'CCB 
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created to guarantee that the net effect of additional alien 
ownership will be a dramatic increase in American minority 
ownership . 

III. Universal Service ( 

In fostering the development of a new generation of 
telecommunications services, including video services. Congress has ^ 

a wonderful opportunity to insure that ail Americans will benefit 
equally from Day One. This opportunity is particularly desirable in 
the case of coirimon carriers, with centuries of tradition as 
providers of equal service to ail. An innkeeper, a bridge toil 
taker, a stagecoach operator, a passenger vessel, an airline, or a 
telephone company should never say "there is no room at the inn" to 
any paying customer. That is why the great civil rights decisions 
of the 1930s through the 1950s -- the desegregation of state 
universities, buses and airlines -- ail turned on the fact that 
these institutions were common carriers, and a Black or Brown dollar 
is just as valuable as a White dollar. 

Therefore, we encourage the Committee to adopt strong anti- 
redlining protections. Your proposed legislation should specify 
that no carrier may exclude any area from any of its geographic 
service areas on the basis of the race, national origin, income, age 
or rural location of the residents of the excluded area. No 

ratepayer should be forced to ride in the back of the bus on the ^ 

information superhighway because he or she does not reside among the 
wealthy . 

In addition, the Contmittee should instruct the FCC to develop 
strong equal employment opportunity rules in telecommunications, and 
enforce those protections vigorou.oly. The FCC has been particularly 
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negligent over the years in enforcing its common carrier EEO rule, 
and the Committee should provide appropriate oversight to be sure 
this rule begins to be enforced. 

Concluaion 

' We hope the Committee will keep these considerations in mind 

before performing radical surgery on a statute which has meant so 
s much to the American way of life and to the American way of 

broadcasting and telecommunications. 



* * * * * 
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STATEMENT OF PAUL J. WONDRASCH 
AT&T CORP. 

BEFORE THE COMMERCE, 

SCIENCE AND TRANSPORTATION COMMITTEE 
U.S. SENATE 

MARCH 21, 1995 



Mr. Chairman and Members of the Subcommittee: My name 

is Paul J. Wondrash. I am a Senior Vice President of AT&T Corp. 

I would like to thank you for the opportunity to discuss the 
issue of foreign ownership restrictions in telecommunications. 

My testimony will focus on AT&T's views concerning the need Ic 
open global telecommunications markets and to ensure that U.S. 
carriers have effective market access abroad in order to serve 
their customers' current and future international 
telecommunications needs. 

I will explain why AT&T fully supports the proposal in 
the draft legislation to revise the Communications .Act to make 
the removal of the U.S. foreign ownership restriction in Seoticn 
510 of the Act contingent upon other countries' willingness tc 
open their markets to U.S. telecommunications carriers. I will 
else discuss AT&T's recommendation that other countries be 
required to grant U.S. carriers effective access to their market? 
and to charge U.S. carriers non-discr iminatory, cost-based 
accounting rates before carriers from these countries are alicv;ed 
*:c enter the U.S. market. 

Anyone who went through the competitive revolution in 
telecommunications in the United States over the last Lon years 
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understands the benefits of competition to customers# and what is 
good for customers is good for industries and countries. As U.S. 
business expands internationally# our customers increasingly 
demand the same high quality and access to information from their 
international telecommunications services that they have ccme to 
expect domestically. But our customers' access to high-quality 
services overseas is often limited by regulatory and legal 
practices that have never been changed to reflect the changes 
that have occurred and will continue in the global 
telecommunications industry. As ,a result# most foreign markets 
have been unable to match the pace and breadth of change in the 
Vnited States. Traditional closed-market prohibitions are sin-uly 
inco.mpatible with the promise of technological innovation and the 
continuing vitality of providers of these new services. 

The catalyst which will bring vitality to global 
t e ( ec:omi?.un i cat ions services is the same one that stimulatec 
competition in the U.S. long distance and telecommunications 
equipment markets -- full and effective market access by all 
service providers. Vie need a global market that provides 
customers with competitive choices — a market where 
communications companies are free to cross national borders tc 
31 ve customers the services they v;ant . In the vast ma^ciity of 
•-he countries of the world# this type of market access simply 
docs not exist today. 

The need for and benefits of competition are recognised 
just about everywhere today. Some countries have acknovviedged 
t.he changed circumstances in the industry and are beginning to 
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adjust accordingly. Not much concrete action, however, has been 
taken by most countries outside of the United States to remove 
barriers to competition in basic services. 

The barriers to entry into these markets go far beyond 
restrictions on foreign ownership. While some countries do 
impose explicit restrictions on foreign ownership of 
telecommunications operators, even countries that do not have in 
fact kept their basic voice telecommunications markets firmly 
closed to any and all competitors. 

Germany, for example, has no legal foreign ownership 
restrictions, but the government-owned carrier, Deutsche Telekom, 
has a statutory monopoly over public, switched voice 
communications, both domestically and internationally. In 
addition, Deutsche Telekom controls interconnection to the local 
distribution facilities, and therefore manages the way in which 
its "competitors" can access customers for the limited services 
where competition is legally allowed. 

Most countries, concerned about the effect of 
competition on their national carrier and their national 
econo.mies, are moving only cautiously toward opening their closed 
markets. For example, the majority of foreign telecommunications 
operators are government-owned. Even those that profess to 
embrace pro-competitive policies have failed to develop 
regulatory policies that require the monopoly provider to make 
access to es.'^ential facilities available to potenLial competitors 
on terms that would permit the development of effective 
competition. In fact, few countries have established independent 



C 




w 



r I 



o 



267 



4 



regulators. In addition, few countries provide for the 
separation of monopoly and competitive services providers or 
employ other safeguards that would help to ensure that 
competitive services are not subsidized with monopoly revenues. 



.manage their telecommunications markets in ways that they 
perceive will best serve their national interests. However, when 
individual countries choose to keep their telecommunications 
markets closed to U.S. carriers, the U.S. should consider that 
fact in deciding whether the entry of a foreign carrier from that 
country into the U.S. telecommunications market is in the U.S. 
public interest. 



telecommunications services market has attracted competition from 
all over the world, that open door policy has not generated 
comparable progress in other countries. Some foreign carriers 
want not only the freedom to compete and be profitable in the 
United States, but also freedom from competition with U.S. 
carriers in their home countries. 



issue because of the unique nature of international 
telecommunications services. The provision of international 
telecommunications services, by its very nature, absolutely 



necessitates a presence in two countries simultaneously to 
complete a call. Because other countries, in the exercise of 
their sovereign rights, have granted monopoly status over all 
traffic into and out of their country to one national carrier, 



Of course, such countries have the sovereign right to 



While the size and openness of the U.S. 



The need for effective market access is a critical 




COPY AVAILABLE 




268 



5 



U.S. carriers have been forced to provide international services 
through alliances with monopoly foreign telephone 
administrations . 



international telecommunications services are increasingly 
seeking a single source of supply — providing "end-to-end", 
global, high-quality seamless services, including international 
services and domestic services originating both in the U.S. and 
in foreign countries. Competition for these customers’ 
to lecorrmunicat ions business is fierce from both U.S. and foreign 
carriers. Foreign carriers have a significant competitive 
advantage over U.S. carriers, however, when they enter the U.S. 
market and offer services originating in the United States, whii 
alsc controlling overseas markets that are closed to U.S. 
carriers. This can make all the difference in a customer’s 
decision to purchase services from a U.S. or foreign-based 
carrier . 



.rakC' an equity investment in a U.S. carrier creates the financia 
incentive for the foreign monopoly carrier to discriminate in 
faver of its U.S. affiliate. If the foreign monopoly carrier 

fsCl s a closed overseas market, other U.S. carriers must reiv 
cr. foreign carrier in order to offer services between the 

V.S. and the closed overseas market and can be severely 
disadvantaged by such discrimination when, for e.xample, ti'.e 
foreign r.ci:opolist delays or denies the necessary service 
arrangements reauired to provide service to customers. 



However, multinational corporate customers for 



Moreover, the ability of a foreign monopoly carrier to 
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The economic distortions that have arisen in the 



international telecommunications services market can only be 
resolved through the opening of foreign markets and achieving 
full and nondiscriminatory market access. Fully competitive 
global markets in telecommunications would foster economically 
rational ( e . g . / cost-based) pricing and business decisions to the 
benefit of both carriers and consumers throughout the world. 



v/orld-wide and believes that any country that offers U.S. 
carriers full and effective access to its market should have open 
access to the U.S. market. In particular, AT&T believes that any 
foreign carrier whose home country allows U.S. carriers full and 
effective market access in basic switched telecommunications 
should be free to invest in the U.S. telecommunications industry 
witliout being subject to any foreign ownership restrictions. 



treaty that requires a country to allow open, competitive markets 
in basic telecomm.unications services. There is hope, however, 
that this can be achieved through the basic telecommunications 
ncgctiations now underway within the GATS. These negotiations 
are a major piece of unfinished business from the Uruguay Round 
of multilateral trade negotiations. Basic telecommunications 
have been set aside for separate negotiations in the Negotiating 
Group on Basic Telephony (NGBT), with a deadline for comp’^ticn 
of April, 1996. As Vice President Gore said at the G-"? 

Cor.ference in Brussels last month, the GATS negotiations 



AT&T supports the opening of telecommunications markets 



There is, at present, no international convention or 
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represent *'a historic opportunity to open telecommunications 
markets around the world." 

AT&T is hopeful that the GATS negotiations can produce 
an agreement that will give U.S. carriers effective access to 
global telecommunications markets. However, we have no illusion 
that this will be an easy task. Trade negotiations on basic 
telecommunications are taking place now because it was not 
possible to reach agreement on these issues after years of 
negotiations in the Uruguay Round. At that time, other countries 
were, for the most part, simply unwilling to open their basic 
telecommunications markets in any meaningful way. 

There is, however, some reason to be optimistic. Since 
these issues were last discussed in GATS, more countries have 
begun active consideration of open markets and competition in 
telecommunications. AT&T, therefore, believes that the GATS 
participants should now be better positioned to take advantage of 
this great opportunity to transform the global telecommunications 
industry. 

AT&T fully supports removal of the U.S. foreign 
ownership restrictions as part of a GATS agreement providing full 
and effective market access abroad for U.S. carriers. Until that 
agreement is reached, the restrictions should be removed on a 
bilateral basis for individual countries that open their markets 
to competition by U.S. carriers. 

To help the U.S. telecommunications industry obtain the 
best possible result in the GATS negotiations, the U.S. should 
not remove its foreign ownership restrictions unilaterally. 
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Because the U.S. is already the most open and competitive 
telecommunications market in the world, it also has fewer 
concessions to offer other countries in these negotiations in 
return for their removal of their barriers to competition. An 
important potential concession by the U.S. is the removal of the 
foreign ownership restrictions. 

Thus, to maintain U.S. negotiating leverage at this 
critical time, AT&T endorses the approach taken in the draft 
legislation to make the removal of the foreign ownership 
restriction contingent upon the opening of foreign markets to 
U.S. carriers. However, the legislation shouxd also make clear 
that the legal right for U.S. carriers to compete in foreign 
markets will not be enough. U.S. carriers must obtain effective 
market access, v;hich means the ability to compete with foreign 
carriers, most of which are government-owned monopolists, on fair 
and equal terms in their home markets. 

Effective market access requires not only the ability 
to provide basic international and long-distance 
telecommunications services on both a resale and facilities 
basis, but also safeguards to ensure that competition is fair. 
Necessary safeguards include the existence of standard terms and 
conditions for non-discriminatory, cost- just if ied 
interconnection, and allowing customers to choose alternative 
cairiers on an equal basis. These safeguards also include the 
separation of monopoly from competitive operations, or the 
existence of other safeguards to prevent cross-subsidization. 

The legislation should therefore permit the foreign ovmership 



* > : 




272 



9 



restriction to be waived for any foreign carrier whose home 
country enters into a multilateral or bilateral trade agreement 
providing U.S. carriers with effective market access in basic 
telecommunications services. 



carriers to enter the U.S. market. In particular, AT&T welcomes 
the Notice of Proposed Rulemaking released by the FCC focusing on 
the issue of foreign carrier entry into the U.S. The FCC is 
considering in this rulemaking whether to include an "effective 
market access" inquiry in deciding whether to grant entry to 
companies affiliated with foreign carriers through facility 
authorizations under Section 214 of the Communications Act and 
through Section 310(b) (4) waiver requests. 



rulemaking on an expeditious schedule and AT&T will fully support 
that effort. The U.S. should establish uniform criteria that 
will encourage foreign governments to provide U.S. firms 
effective market opportunities before any other foreign-based 
carriers are allowed to enter the U.S. market, and before those 
already here are allowed to expand their operations. 



entry applications from foreign carriers where there is no 
effective market access in the foreign carrier's home market to 
identify areas requiring specific action. For example, where the 
FCC determines that effective market access does not exist in 
response to an application from a foreign carrier to enter the 



AT&T believes that consistent effective market access 
criteria should be used in evaluating applications from foreign 



AT&T understands that the FCC plans to conclude this 



The U.S. also should make affirmative use of market 
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U.S. market, the United States Trade Representative should 
undertake negotiations with the government of the home country of 
the foreign carrier to seek an agreement to provide U.S. carriers 
with effective market access. AT&T believes that a requirement 
for a market access proceeding by the FCC, and for bilateral 
negotiations by USTR if effective market access is not found to 
exist, should also be included in the legislation being 
considered by this Committee. 

Finally, the legislation should require that foreign 
carriers entering the U.S. to provide international services 
charge U.S. carriers non-discriminatory, cost-based accounting 
rates. Accounting rates determine the payments U.S. carriers 
make to foreign carriers for terminating overseas calls. Because 
the U.S. originates more traffic than it teceives, there is a net 
$4 billion outflow in these payments, approximately one-half of 
which has been estimated to represent an above-cost subsidy. 
Further, foreign carriers often charge much higher accounting 
rates to U.S. carriers than to carriers from other countries, 
although the costs of terminating traffic from different 
countries are very similar. These payments by U.S. carriers tc 
foreign monopoly carriers are costs that ultimately must be 
roccvered from customers. 

In contrast, a study by Strategic Policy Research 
estimates that the elimination of foreign market barriers to 
competition by U.S. carriers and the reduction of accounting 
rates to cost would result over the next ton years in the 
creation of 120,000 to 260, 000 new U.S. jobs, cumulative grov.-*:h 
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of $120 to $210 billion in U.S. GDP, and accumulated improvement 
in the U.S. balance of trade of $50 to $60 billion.* Likewise, a 
recent report by The Economic Strategy Institute estimates that 
U.S. carriers would obtain at least 10% of foreign, local and 
long distance markets and a minimum of 20% of international calls 
originating outside the United States if those m.arkets were open 
and competitive." 

We should not waste any more time on this issue. Any 
further delay in clarifying U.S. regulatory policies on foreign 
carrier entry would amount to "closing the barn door after the 
horse is gone." Indeed, foreign-based carriers that hold 
monopolies, or near monopolies, in their home markets of Canada, 
the U.K., Spain, Hong Kong and Australia have already entered the 
U.S. international market. Carriers from Fra;ace and Germany have 
applications pending before the FCC to enter the U.S. Foreign 
monopoly carriers that enter the U.S. while U.S. carriers are 
unable to obtain effective access to hhe home markets of the 
foreign monopoly carriers are, in effect, bypassing the GATS 
negotiations process. 

The concept of effective market access is a fair and 
equitable one. It is simply a recognition of the fundamental 

Strategic Policy Research, The U.S. Stake in Competitive 
Global Telecommunications Services: The Economic Case for 

Tough Bargaining (Dec. 16, 1993) at 2. 

Economic Strategy Institute, Crossed W ires, How foreign 
R egulations a n d U.S. Polices are Holding Bac k thu U.S . 
Telecommunications Services Industry (Dec. 1994) at 11 , 73. 
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fairness of requiring foreign governments to afford U,S. 
telecommunications carriers similar opportunities to those 
enjoyed by foreign-based carriers in the U.S. Effective market 
access abroad would allow U.S, carriers to respond more tally to 
customer demands for a single world-wide source of supply for 
their global telecommunications requirements. Most importantly, 
effective market access abroad is essential if U.S, carriers are 
to compete on a level playing field with foreign carriers that 
offer services originating in the U.S, 

Once again, on behalf of AT&T, thank you for the 
opportunity to share AT&T*s perspective on these important 
issues. 
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